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I. INTRODUCTION

As a result of negotiations during the 1995 legislative session
involving environmentalists, agricultural interests, state and lo-
cal governments, land owners, lobbyists, and legislators, the Flor-
ida Legislature enacted a two-part property-rights initiative con-
sisting of both the Bert J. Harris, Jr. Private Property Rights Pro-
tection Act (Harris Act) and the Florida Land Use and Environ-
mental Dispute Resolution Act (Dispute Resolution Act or Act).!

* © 2008, Mark S. Bentley. All rights reserved. President, Mark Bentley, P.A. B.A.,
University of Florida 1980; M.A,, University of Flerida, 1982; J.D., cum laude, Stetson
University College of Law, 1987. Associate Editor, Stetson Law Review, 1987, The Author
is Board Certified by The Florida Bar as an expert in City, County and Local Government
Law and certified as a planner by the American Institute of Certified Planners (AICP). The
Author has frequently served as a special magistrate pursuant to the Florida Land Use
and Environmental Dispute Resolution Act (“Act”) and represented numerous property
owners in proceedings under the Act.

1. Fla. Stat. § 70.001(1) (2006) (codifying the Harris Act); id. at § 70.51 (codifying the
Dispute Resolution Act); 1995 Fla. Laws ch. 95-181 (enacting both the Harris and Dispute
Resolution Acts); see Julian Conrad Juergensmeyer, Florida's Private Froperty Rights
Protection Act: Does It Inordinately Burden the Public Interest? 48 Fla. L. Rev. 695, 699
(1996) (noting that the Act was the result of a “carefully crafted compromise™): David A.
Powell, Robert M, Rhodes & Dan R. Stengle, A Measured Step to Protect Private Property
Rights, 23 Fla, St. U. L. Rev. 255, 257-259 (1996) (explaining that the Act constitutes a
“new cause of action providing judicial relief to landowners who suffer inordinate burdens
on the use of their land”); David Spohr, Florida’s Takings Law: A Bark Worse Than Its
Bite, 16 Va. Envtl. L.J. 313, 328-329 (1 997) (noting that the “ad hoc working group”
charged with drafting the Act consisted of representatives from various interest groups);
Sylvia R. Lazos Vargas, Florida's Property Rights Act: A Political Quick Fix Results in a
Mixed Bag of Tricks, 23 Fla. St. U. L. Rev. 815, 318-319, 327-329 (1995) (referring to the
Act as a “brillian[t] . . . political feat™); Ronald L. Weaver & Joni Armstrong Coffey, Private
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Although these two acts were enacted simultaneously under the
same bill,2 the Legislature did not intend for these Acts to be con-
strued in pari materia, but to operate independently, stating that
these Acts would “have separate and distinct bases, objectives,
applications, and processes.” Notwithstanding this express provi-
sion, these Acts express the Legislature’s fundamental concern
that private property rights in the state of Florida should not be
subject to unfair decisions, unreasonable burdens, or inordinate
burdens.4

The focus of this landmark legislation was on the Harris Act,
which created a new statutory cause of action for private land-
owners.® The Harris Act is intended to provide a property owner
with compensation or relief resulting from the application of laws,
regulations, or ordinances when such application does not neces-
sarily rise to the level of an unlawful taking under either the Flor-
ida or United States Constitutions.® Specifically, the Legislature
expressly intended to create “a separate and distinct cause of ac-
tion from the law of takings” and to provide “for relief, or payment
of compensation, when a new law, rule, regulation, or ordinance
of the state or political entity . .. as applied, unfairly affects real
property.”” Additionally, similar to a Florida eminent-domain or
inverse-condemnation trial, the Harris Act provides for a jury to

Property Rights Protection Legislation: Statutory Claims for Relief from Governmental
Regulation (Feb. 2001) (copy on file with Stetson Law Review); Kent Wetherell, Private
Property Rights Legislation: The “Midnight Version” and Beyond, 22 Fla. St. U. L. Rev.
525, 544-546 (1994) (noting that the Governor’s study commission was comprised of an
“environmentally sensitive membership™).

2. 1995 Fla. Laws at ch. 95-181; Martin R. Dix, Richard P. Lee & Alicia M. Santana,
Land Use and Environmental Dispute Resolution: The Special Master, 69 Fla. B.J, 63, 63
(Nov. 1995).

3. Fla, Stat. § 70.80; Spohr, supra n. 1, at 328-329.

4. See e.g. Fla. Stat. § 70.001(1) (applying to government actions that “unfairly [af-
fect] real property”); id. at § 70.001(3)(e) (defining the term “inordinate burden”): id. at
§ 70.51(3) (allowing a petitioner thirty days to contest unreasonable or unfair “enforcement
actions”); id. at § 70.51(18) (listing the factors used in determining whether an “enforce-
ment action” is unreasonable or unfairly burdens the use of real property).

5. Id. at § 70.001(1); Dix et al., supra n. 2, at 63: see Powell et al., supra n. 1, at 264—
265 (noting that the Harrs Act 1s intended to protect either an existing use of real prop-
erty or a vested right to a specific use of real property). Interestingly, as opposed to other
similar laws, the Harris Act does not require a specific monetary reduction in property
value. Stacey S. White, State Property Rights Laws: Recent Impacts and Future Implica-
tions, 52 Land Use L. & Zoning Dig. 3, 3 (July 2000).

6. Fla. Stat. §§ 70.001(1), (9).

7. Id. at § 70,001(1).
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ultimately determine the total compensation due the property
owner resulting from diminution of their property’s fair market
value.® Notably, the Harris Act does not provide for facial chal-
lenges to new laws, but provides for challenges to only the appli-
cation of laws that are adopted or noticed to be adopted subse-
quent to May 11, 1995.9

The Harris Act’s less-publicized companion, the Dispute
Resolution Act, does not create a statutory cause of action.!”
Rather, the Dispute Resolution Act is intended to provide an in-
formal, expedited procedure for private landowners to seek relief
through an impartial mediation hearing relating to disputes
among those landowners and state, regional, and local govern-
ments.!! These disputes generally arise from governmental deci-
sions denying permit applications through a “development order”
or a government’s initiation of an “enforcement action.”’? Al-
though the Dispute Resolution Act applies to development orders
issued, modified, or amended, and enforcement actions initiated
on or after October 1, 1995,1 these decisions or actions may have
been enacted prior to the applicable date of the Harris Act, which
1s May 11, 1995.14

The Dispute Resolution Act originated from a recommenda-
tion of Governor Lawton Chiles’s 1993 Private Property Rights
Study Commission (Commission Report).!® The Act provides a
number of factors for a special magistrate to consider when
evaluating whether a local government’s decision regarding a de-
velopment permit or an enforcement action was unreasonable or

8. Id. at §§ 70.001(8)(b), 73.071(1). Unlike in an inverse-condemnation proceeding,
the Harris Act contains explicit instructions regarding how the jury must calculate com-
pensation. Id. at § 70.001(6)(b).

9. Id. at §§ 70.001(1), (12); Powell et al., supra n. 1, at 289 (emphasizing that the
Harris Act authorizes compensation only for as-applied challenges).

10. Fla. Stat. § 70.51(24).

11. Id. at §§ 70.51(3), (17)(b); Dix et al., supra n. 2, at 63-64; Weaver & Coffey, supra
n. 1, at 27.

12, Id. at §§ 70.51(3), (17)(b).

13. Id. at § 70.51(30).

14, Id. at § 70.001(12).

15. Report of the Governor’s Property Rights Study Commission II, Fla, Exec. Order
93-150 (June 4, 1993) [hereinafter Commission Report]; Dix et. al, supra n. 2, at 63 (noting
that the Commission initially proposed creating a system in which an “intermediator”
could recommend compensation for landowners); Spohr, supra n. 1, at 328 (noting that the
commission included representatives from “state agencies, regional entities, local govern-
ments, environmental interests, developmental interests, and landowning interests”).
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imposed an unfair burden on use of the owner’s property.!® These
factors, which were published in the Commission Report, were
taken directly from the inverse-condemnation case of Reahard v,
Lee County.17

Invoking the Act is not a prerequisite to initiate judicial pro-
ceedings to contest the denial of a development permit or to chal-
lenge an enforcement action.!® Nor does it waive an owner's right
to seek judicial or administrative remedies that would otherwise
be available.!®* However, if a property owner initiates judicial or
administrative proceedings prior to filing a request for relief un-
der the Act, the owner waives its opportunity to later seek relief
under the Act.20

Numerous articles and studies thoroughly discussing the
substantive and procedural aspects of this innovative law have
been published since the adoption of the Dispute Resolution Act.2!
Therefore, the primary purpose of this Article is not to discuss the
framework of the Act, but to discuss its application for the benefit

16. Fla, Stat. § 70.51(18). The list of factors includes the property’s history, the
owner's expectations, and the public purpose behind the government’s decision regarding
the development order or enforcement action. Dix el al., supra n. 2, at 64,

17. 968 F.2d 1131, 1136 (11th Cir. 1992): see Weaver & Coffey, supra n. 1, at 30 (dis-
cussing how the Commission Report employed the Reahard factors in its initial proposal).
Of course, the right to receive just compensation for a government taking derives from
Articles V and XIV, section 1 of the United States Constitution and Article X, section 6(a)
of the Florida Constitution.

18. See Fla. Stat. § 70.51(3) (stating that “[ajny owner . . . may apply” for relief under
the Act).

19. See id. at § 70.51(23) (stating that a “final decision” is ripe for “subsequent judicial
proceedings”); Dix et al., supra n. 2, at 64 (noting that initiating proceedings under the Act
does not preclude subsequent judicial or administrative proceedings),

20. Fla. Stat. § 70.51(10)(a)~(b); Dix et al., supra n. 2, at 64, The only exception to this
waiver provision is when an owner initiates proceedings under Florida's Administrative
Procedure Aet prior to invoking the Dispute Resolution Act. Fla. Stat. § 70.51(10)(h). In
such a situation, the Act remains a viable option only if the government agrees to allow the
dispute to be processed under the Act. Jd. (explaining that the owner waives its right to a
special magistrate proceeding unless all parties consent),

21. E.g. John N. Conrad & William B. Smith, Special Master Proceedings for Regula-
tory Disputes—Pitfalls and Practical Considerations, Fla. B. Envtl. & Land Use L. Sec.
Rptr. (Apr. 2002) (available at http:f/www.r:luIskbrg!repcprter-ﬂpri120()2/apr2002_c0nrad
&smith html); Dix et al., supra n. 2; Powell et al., supra n. 1; H, Hamilton Rice & Ricinda
H. Perry, Seminar, Special Magistrates and Persons Called a Mediator—Magnificent
Monikers? Or Just Toothless Tigers (What's in a Name?) (Bonita Springs, Fla,, May 12-13,
2006) (copy on file with Stetson Law Review); Vargas, supra n. 1: Weaver & Coffey, supra
n. 1; White, supra n. 5; Fla, Conflict Res. Consortium, A Guide to the Use of the Property
Rights Special Master Process, http://consensus.fsu.edu/mediation/specmas.html (accessed
Apr. 11, 2008) [hereinafter FCRC Guide).
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of those who may be considering invoking proceedings under the
Act and to highlight some of the Act’'s ambiguities and undefined
key terms. This Article will also examine the few reported appel-
late cases that have arisen under the Act.?2 In addition to recom-
mending some modifications to the Act to reduce the parties’
costs, in the very least, this Article aims to provide a better un-
derstanding of the Act’s procedures in hopes of motivating prop-
erty owners to invest the time and resources required to success-
fully complete proceedings under the Act.

I1. OVERVIEW OF THE DISPUTE RESOLUTION ACT

In enacting the Dispute Resolution Act, the Legislature left
many procedural and substantive questions unanswered.?? One
commentator suggested that because the Dispute Resolution Act
was part of a momentous property-rights movement, the scope of
the Act was intentionally made very broad, as it was “likely that
the [L]egislature was purposely vague in order to include as many
government actions as possible.”?* In 1998, the Florida Conflict
Resolution Consortium commissioned an extensive study that
evaluated the extent of the Act’s implementation and assessed
how effective the Act had been so far in resolving land-use dis-
putes (FCRC Study).?® The results of the FCRC Study revealed
that very few local governments used or were even aware of the
Act and suggested both actions to improve public awareness and
statutory amendments to improve the special magistrate proc-
ess.?® Notwithstanding these recommendations, the Act has not

22. Four reported appellate cases have made reference to the Dispute Resolution Act.
Hanna v. Enuvtl. Protect, Commn., 736 So. 2d 544 (Fla. 2d Dist. App. 1999); Scott v. Polk
Co., 793 So. 2d 85 (Fla. 2d Dist. App. 2001); St. Johns/St. Augustine Comm. for Conseru.
and Recreation, Ine. v. City of St. Augustine, 909 So. 2d 575 (Fla. 5th Dist. App. 2005);
Peninsular Properties Braden River, LLC v. City of Bradenton, 965 So. 2d 160 (Fla. 2d
Dist. App. 2007), review denied (Fla. Jan, 10, 2008).

23. Conrad & Smith, supra n. 21; Dix et al., supra n. 2, at 65—-68; Powell et al., supra
n. 1, at 297-313; Spohr, supra n. 1, at 340-344,

24. Dix et al,, supra n. 2, at 66,

25. Fla. Conflict Res. Consortium, Evaluation of the Special Master Program (unpub-
lished study, Apr. 23, 1998) (copy on file with Stetson Law Review) [hereinafter FCRC
Study). The Study assessed the implementation of the Dispute Resolution Act after its first
eighteen months, discussed problems associated with the Act, and made recommendations
to improve the Act although the Florida Legislature appears never to have acted on any of
these recommendations,

26. The majority of governmental entities responding to the FCRC's survey (ninety-six
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substantively changed since its enactment in 1995.27 In fact, the
Act’'s numerous deficiencies have not only limited its use, but
have also reduced confidence in its effectiveness?® and have
spawned litigation that will be discussed later in this Article.

One of the Act’'s major deficiencies lies in its failure to define
its own key terms. For example, the Act uses the terms “unrea-
sonable” or “unfairly burdens” but defines neither. This failure
causes a great deal of confusion, but also provides great latitude
for both the parties and the special magistrate to establish what
governmental actions would actually rise to the levels of “unrea-

percent) stated that they had not used the Act. FCRC Study, supra n. 25, at 17. Further,
41 out of 290 cities or counties (approximately fourteen percent) either asked for more
information or responded in such a way that suggested they knew nothing about the Aet.
Id.; White, supra n. 5, at 5-6. It is also significant that although the Act expressly provides
for each governmental entity to establish guidelines and procedures governing the conduct
of proceedings under the Act, the Author's research reveals that only 11 out of a combined
479 cities and counties (less than one percent of respondents) have enacted ordinances
providing for procedures to be used for proceedings under the Act as of October 4, 2007.
Broward Co. Code (Fla.) § 5-571-5-686 (2007); Coral Gables City Code (Fla.) §§ 101-89—
101-100 (2007); Charlotte Co. Code Ls. & Ordin. (Fla.) §§ 3-3.8-1=3-3.8-11 (2007); Escam-
bia Co. Code Ordin, (Fla.) §§ 78-211-78-220 (2007); Highlands Co. Code Ordin. (Fla.) §§ 2-
220-2-230 (2007); Hillshorough Co. Land Dev. Code (Fla.) §§ 11.05.00-11.05.056 (2007);
Holmes Beach City Code Ordin. (Fla.) §§67-1-67-18 (2007); Lake Co. Code (Fla.)
§§ 14.17.01-14-17-24 (2007); Manatee Co. Code Ordin. (Fla.) §§ 2-25-30-2.25-44 (2007);
Marion Co. Code (Fla.) §§ 14.5-21-14.5-31 (2007); Pinellas Park Code Ordin. §§ 2-1701-2.
1702 (2007).

27. The only changes to the Act since its adoption in 1995 have been nonsubstantive,
See e.g. 1996 Fla. Laws ch. 96-410 (adding Section 120.569 proceedings to the Act’s tolling
provision); 1997 Fla. Laws ch. 97-96 (making existing references to the owner or magis-
trate in the Act gender neutral); 2004 Fla. Laws ch. 2004-11 (changing the term “master”
to “magistrate”). Apparently, the change from “special master” to “special magistrate” was
made in response to the Florida Supreme Court's amendments to Rules 1.490, 12.492, and
5.687 of the Florida Rules of Appellate Procedure, which changed all references from “mas-
ter” to “magistrate.” In re Amends. Fla. R., 887 So. 2d 1090, 1090 (Fla. 2004); see Howard
R. Marsee, Utilizing “Special Masters” in Florida: Unanswered Questions, Practical Con-
siderations, and the Order of Appointment, 81 Fla. B. J. 13, 13 (Oct. 2007) (stating that the
changes have been “essentially administrative and cosmetic”).

28. See FCRC Study, supra n, 25, at 28-35 (listing various concerns about the Act’s
costs, the role of the special master, the openness of the public hearing, and the overall
usefulness of the process); Conrad & Smith, supra n. 21, at Y 5-6 (suggesting that the
Act's failure to address certain county administrative requirements may create an adver-
sarial atmosphere, counteracting the Act’s intention to foster mediation); Dix et al., supra
n. 2, at 67-68 (noting the “potential for bias and manipulation of the process by the more
powerful party”); Spohr, supra n. 1, at 341 (expressing concern that the public could be
excluded from at least part of the proceedings); Rice & Perry, supra n. 21, at 3-8 (listing
several real life situations in which parties under the Act encountered several unanswered
questions).
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sonable” or “unfair”? In contrast, the Harris Act offers some
guidance to participants by defining its key terms.® The Dispute
Resolution Act also fails to define “enforcement action”—the criti-
cal term triggering application of the Act—thereby calling into
question exactly which government actions may give rise to pro-
ceedings under the Act.?!

The Act provides for a fairly expedited process that cannot
exceed 165 days in length® and affords an opportunity to save
considerable costs by avoiding litigation.? In fact, Florida was the
first state to pass legislation that provided mediation as an option
for property owners who were dissatisfied with the result of a
land-use decision.?* Additionally, Florida’s enactment of this type
of dispute-resolution procedure indicates an increasing nation-
wide trend toward resolving land-use disputes through alterna-
tive dispute resolution (ADR).35 ADR has been very effective in
resolving land-use disputes concerning both technical and politi-
cal 1ssues and involving many participants with diverse and com-
peting interests.’® A relatively recent report evaluating the effec-
tiveness of ADR in resolving land-use disputes in seven states
concluded that “the use of ADR continues to increase in land-use
matters” and that “local citizen, government, and development

29, See e.g. Dix et al,, supra n. 2, at 67 (emphasizing the special magistrate’s flexibility
under the Act); Spohr, supra n. 1, at 339-340 (noting uncertainty as to whether the special
magistrate proceedings fall under the purview of Florida’s Sunshine Law).

30. Fla. Stat. § 70.001(3)(e).

31. [Id. at § 70.51(2); but see Powell et al., supra n. 1, at 299 (suggesting that the term
should include actions by state, regional, and local governments and their agencies to
enforce not only development orders, but also environmental-protection and growth-
management laws).

32. Fla. Stat. § 70.51(23).

33. See Dix et al,, supra n. 2, at 67 (noting that proponents of dispute resolution argue
that it saves money, time, and judicial resources); but see FCRC Study, supra n. 25, at 28
30 (reporting the sentiment among survey respondents that the Act is costly and may
result in an “unnecessary expense to the taxpayers”).

34. FCRC Study, supra n. 25, at 2,

36. [Id. at 11-12; Jonathan M. Davidson & Susan L. Trevarthen, Land Use Mediation:
Another Smart Growth Alternative, 33 Urb. Law. 705, 707, 712 (2001); see White, supra
n. 5, at 3 (noting that state legislatures adopted property-rights laws during the 1990s at a
“frenzied pace”).

36. See Davidson & Trevarthen, supra n. 85, at 705 (noting that the “best local land-
use decisions” may stem from cases in which competing interests all agree upon a solu-
tion).
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interests may also consider mediation and related techniques as
time and cost saving alternatives for achieving smarter growth,”s
The Dispute Resolution Act is intended to allow a property
owner and a local government the opportunity to first resolve
their dispute through a public-mediation process.’® The goal of the
mediation “is to focus attention on the impact of the governmental
action giving rise to the request for relief and to explore alterna-
tives to the development order or enforcement action . , . 39
Should mediation result in an impasse, the special magistrate
then initiates an information-gathering phase and conducts a
hearing (similar to an arbitration hearing) to take evidence and
testimony and ultimately makes a recommendation to the gov-
ernmental entity whether the government’s action was “unrea-
sonable” or “unfairly burdens the real property,”40
Notably, once an owner invokes the Act, the government is
not only required to participate in the process, but it must also
assume the obligation to share equally in the cost of the proceed-
ings.*! Because of the Act’s voluntary nature, the property owner
has the sole discretion to initiate the special magistrate process
and also effectively controls the length of the process because the
owner may withdraw his or her request for relief at any point in
the process and pursue other remedies.?2 The property owner
must also approve of any recommendation prepared by the special
magistrate prior to presenting it to the governmental entity, and
if the owner disagrees with the recommendation, the proceedings
are then considered concluded, Furthermore, in the event the
special magistrate should conduct an information-gathering hear-
ing and determine that the contested government action was not
unreasonable or did not unfairly burden the use of the owner’s
property, the special magistrate must then issue a recommenda-
tion back to the governmental entity that its development order

37, Id. at712.

38. The special magistrate’s first responsibility is “to facilitate a resolution of the
conflict between the owner and governmental entities.” Fla. Stat. § 70.51(17)(a); see Powell
et al,, supra n. 1, at 305 (recognizing that the first phase of the dispute-resolution process
is mediation).

39. Fla. Stat. § 70.51(17).

40. Id. at § 70.51(17)(h).

41. Id. at § 70.51(28),

42. Id. at § 70.51(19)(b), (23).

43. Id. at § 70.51(19)(b).
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or enforcement action remains undisturbed.* The proceedings
would then be concluded, thereby providing the owner the option
to pursue its original remedies. %

The Act also requires that the special magistrate send a copy
of the recommendation to the State Department of Legal Affairs
(SDLA), also known as the Office of the Attorney General
(OAG).*¢ The governmental entity must also provide the SDLA
with written evidence of any action taken on a development order
within fifteen days of its decision.*” The SDLA monitors case ac-
tivity under both the Harris and Dispute Resolution Acts. How-
ever, in a 2000 article evaluating the effectiveness of the Act, one
commentator noted that it was difficult to determine the exact
number of petitions that had been filed.*® This uncertainty was
partially attributable to the fact that the Act does not require any
information to be filed with the SDLA until the special magistrate
has actually issued a recommendation back to the governmental
entity.*® Although the Act requires notification within fifteen days
after governmental action on the magistrate’s recommendation,®°
most local governments fail to provide results of its actions to the
SDLA, thereby making it difficult to ascertain both the actual
number of claims filed as well as those claims that are ultimately
acted upon by local governments.f! The most recent information
concerning petitions filed under the Act provided by the OAG in-
dicates that eighty-two active recommendations have been filed
and seventy-seven previous recommendations have been settled.5?

In an effort to assist local governments in understanding and
implementing the Act, the FCRC’s Special Master Implementa-
tion Project promulgated model procedural guidelines for special

44. Id. at § 70.51(19)(a).

45, Id.

46, Id. at § 70.51(27); see also id. at § 20.11 (creating the Department of Legal Affairs
and designating the Florida Attorney General as its head); § 16.015 (providing the Attor-
ney General with authority to act on behalf of the Department of Legal Affairs).

47, Id. at § 70.51(27).

48, White, supran. 5, at 5.

49, Id.; Fla. Stat. § 70.51(27).

50, Id.

51. White, supra n. 5, at 5; Telephone Interview with Sheila Hall, Admin. Asst., Off.
Atty. Gen. (Sept. 21, 2007) (indicating that statistics relating to monitoring activities un-
der the Act are questionable because of lack of diligence in local government reporting).

52. Id.
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master proceedings (FCRC Model Guidelines).®® Although the
FCRC provided more than five hundred local governments with
its Model Guidelines in 1996,5 as of October 4, 2007, only eight
out of sixty-seven counties and three out of four hundred twelve
cities have adopted procedures to implement the Act.5

The Act’s apparently limited use since its enactment may be
attributable to many variables, including the following: a lack of
awareness of the relatively new law’s existence;® the requirement
that proceedings be “informal and open to the public”;5” govern-
mental reluctance to use and publicize the Act as an option:5® pro-
cedural difficulties abiding by the Act’s unrealistic time frames:5
changes in the legal framework of land use laws;®0 limited success
and confidence in employing the Act:! concern about the legality
of local governments’ authority to waive statutes, rules, or ordi-
nances in approving a settlement;%? and the location of the gov-

53. Fla. Conflict Res. Consortium, Model Procedural Guidelines for Special Master
Proceedings (Sept. 19, 1995) [hereinafter FCRC Model Guidelines]. The FCRC Model
Guidelines were provided to over five hundred governmental entities in late 1996. FCRC
Study, supra n. 25, at 14. The FCRC assists local, regional, and governments by providing
information to create a directory of special magistrates and aids in the selection and train.
ing of special magistrates, Id.

4, FCRC Study, supra n, 25, at 14.

5. See generally FCRC Study, supra n. 25 (discussing local governments’ failure to
use the Act). Additionally, the statistics are the result of an October 4, 2007 Municode
search by the Author. See supra note 26 for a listing of local governments that have en-
acted ordinances implementing Florida Statutes § 70.51. However, as Dr. Thomas Taylor
indicated, “it is hard to predict which local governments actually followed the guidelines
and how many adopted ordinances dealing with this issue.” Telephone Interview with
Thomas Taylor, Assoc. Dir,, FCRC (Oct, 10, 2007).

56. Spohr, supra n. 1, at 22 (noting that the Dispute Resolution Act has not been
widely advertised to the publie).

57. Fla. Stat. § 70.51(17); see FCRC Study, supra n. 25, at 20 (stating that the re-
quirement of opening the special magistrate process to the public may result in lengthy
delays because all interested parties must be given the opportunity to be heard); Spohr,
supra n. 1, at 340 (noting that there is some uncertainty as to whether special magistrate
proceedings qualify as “official acts” under Florida’s Sunshine Law).

58. Supran. 57.

59. See FCRC Study, supra n. 25, at 19 (suggesting that many landowners cannot
afford to wait the required six months to engage the special magistrate process).

60. Id. at 22 (explaining that several land use attorneys feel that the Dispute Resolu-
tion Act unnecessarily burdens both attorneys and clients),

61, Jd. at 21 (suggesting that most citizens would be unable to invoke the Dispute
Resolution Act without the guidance of a land use attorney).

62. Fla. Stat. § 70.51(25) (stating that a special master's recommendation in favor of
the petitioner “may serve as an indication of sufficient hardship to support modification,
variances, or special exceptions to the application of statutes, rules, regulations, or ordi-
nances . ...") (emphasis added); see FCRC Study, supra n. 25, at 21 (noting that more

E
5

20(

er:
or(

ing
be
ad

1i

er
ne
pr
L
br

pe
ab

th
th
na
ch
in

th
se
co

th
pe




er
lel
ic

2008] Florida’s Land Use & Envil. Dispute Resolution Act 391

ernmental entity.®® For example, if a Lake County development
order is denied, Lake County will apprise a defeated petitioner
that the Dispute Resolution Act is an available remedy.% In con-
trast, most local governments will not be forthcoming in suggest-
ing the Act as an option with the owner’s only perceived recourse
being to resolve the denial of its development order through either
administrative or judicial proceedings.®

III. KEY PROVISIONS OF THE DISPUTE RESOLUTION ACT

A. Definitions of Development Order, Development
Permit, and Enforcement Action

A development order is considered the end result of a prop-
erty owner’s application for a development permit and includes
not only orders denying a development permit but also orders ap-
proving or conditionally approving a development permit.5¢ The
Legislature intended for the term “development permit” to be
broadly construed as it includes

any building permit, zoning permit, subdivision approval,
certification, special exception, variance, or any other similar
action of local government, as well as any permit authorized
to be issued under state law by state, regional, or local gov-

ernment. . . .97

petitioners might seek redress under the Dispute Resolution Act if the special magistrate’s
ability to waive statutes were more certain).

63. White noted that as of 2000, forty-six out of the total sixty-five claims filed under
the Dispute Resolution Act happened in Lake County. White, supra n. 5, at 5. However,
this high percentage may be attributed to the fact that Lake County has been extraordi-
narily forthcoming in releasing information about its pending claims. Id. All of these con-
clusions are consistent with the Author's perspective based on his experience participating
in proceedings under with the Dispute Resolution Act since 1997.

64. White, supra n. 5, at 5. Lake County is also one of only seven counties in Florida
that have enacted an ordinance to implement the Act. Id.; but see FCRC Study, supra
n. 25, at 17-18 (noting that petitioners were advised of the special master option in only
seven jurisdictions).

65. Id. The FCRC Study noted that out of two-hundred ninety responding cities and
counties, only seven indicated that they provide information to owners of the existence of
the Dispute Resolution Act in their notices of rights at the conclusion of the development
permit process. Id. at 17-18; see White, supra n. 5, at 5 (noting Lake County’s unusual
willingness to provide such information).

86. Fla. Stat. § 70.51(2)(a).

67. Id. at § 70.51(2)(b); see Dix et al., supra n. 2, at 66 (arguing that such language
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This definition is based on the definition of “development permit”
as set forth in Section 163.3164(8) of the Florida Statutes, but the
Dispute Resolution Act expands it to include permits issued by
both state and local governments.t A development permit, how-
ever, must relate to the actual development of real property.69
Notably, the Act specifically excludes actions by either state or
local governments concerning comprehensive plan amendments?
and mediation of disputes involving these matters is provided for
in other statutory processes.”

The Act also provides an opportunity for a landowner to seek
relief “from an enforcement action of a governmental entity.”72
The Act’s definition of “owner” for purposes of disputing the pro-
priety of a local government’s development order requires a peti-
tioner to be “a person with a legal or equitable interest in the real
property[.]"" A “person” might include a natural person, firm,
association, joint venture, partnership, estate, business trust, fi-
duciaries, corporation, trust, or other groups or a combination
thereof.” In contrast, the definition of “owner” under the Harris
Act specifically excludes governmental entities,? However, the
definition of “owner” under the Act would also allow a governmen-
tal entity that owned real property to initiate proceedings.’¢

renders the Dispute Resolution Act “extraordinarily broad”).

68. Compare Fla. Stat. § 163.3164(8) (2006) (limiting the term “development permit”
to those permits issued by local governments) with Fla. Stat. § 70.51(2)(b) (expanding the
definition to include permits issued by state and regional agencieg).

69. Id. at §§ 70.51(2) (defining a “development permit” as a permit affecting real prop-

erty), 70.51(3) (extending relief to landowners whose real property is negatively affected by
government action).

70, Id. at § 70.51(2)(a).

71. For example, Florida Statutes Section 163.3181(4) provides for the right to media-
tion for a landowner if the government denies the landowner’s request for a land-use plan
amendment. Additionally, the Florida Statutes provide a local government with a right to
pre-hearing mediation when the State Department of Community Affairs finds a plan
amendment to not be in compliance with other laws, Id. at § 163.3184(10)(c).

72. Id. at §§ 70.51(3).

73. Id. at § 70.51(2)(d).

74. Id. at § 1.01 (20086).

75. Id. at § 70.001(3)(D).

76. See e.g. Powell et al., supra n, 1, at 299 (suggesting, for example, that a school
board could request proceedings under the Dispute Resolution Act to contest a land-use
decision by another governmental entity); see Weaver & Coffey, supra n. 1, at 29 (noting

that the Private Property Rights Act excludes governmental entities, but the Dispute
Resolution Act does not)
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Moreover, the Act restricts its use as a tool for disputing an
enforcement action solely by limiting its relief only to those who
hold “legal title” to real property.”” For example, a tenant busi-
ness operator that may have triggered the violation giving rise to
the enforcement action does not possess legal title and may not
utilize the Act to resolve the conflict. The Act does not define the
term “enforcement action,” thereby allowing an aggrieved prop-
erty owner to employ the Act to mediate any dispute involving an
enforcement action that affects the development or use of real
property.’® As a matter of law, an enforcement action would in-
clude virtually any enforcement action taken by a state, regional,
or local government that would affect an owner’s use of its real
property, such as the following: city or county code enforcement
proceedings pursuant to the Local Government Code Enforcement
Boards Act;™ revocation of a driveway connection permit by the
Florida Department of Transportation pursuant to chapter 14-96
of the Florida Administrative Code;* Florida Department of En-
vironmental Protection enforcement of an environmental resource
permit pursuant to chapter 373 of the Florida Statutes;®! and a
multitude of other similar government enforcement processes.
Furthermore, because the term “enforcement action” does not ex-
pressly exclude governments with the delegated authority to im-
plement federal mandates, an action by a government agency en-
forcing a federally delegated program could also conceivably take
advantage of special magistrate proceedings under the Act.??

A recent special magistrate proceeding in the City of Tampa
in 2006 involved a dispute concerning whether a request for relief
was properly filed as the result of a development order or an en-

77. Fla. Stat. § 70.51(2)(d).

78. The Florida Statutes require that the enforcement action must relate to real prop-
erty, which the Florida Statutes define simply as “land,” including any appurtenances and
improvements to the land. Id. at § 70.51(2)(d), (g).

79. Id. at ch. 162,

80. Fla. Admin. Code ch. 14-96 (2006) (allowing the Department of Transportation to
initiate revocation proceedings); Fla. Stat. § 335.182 (establishing the Department of
Transportation’s rulemaking authority); § 335.187 (providing authority to close a drive-
way).

81. The Florida Department of Environmental Protection has the authority to issue
environmental resource permits for construction activities that would, inter alia, affect
wetlands, alter surface water flows, and authorize mining projects. Id. at §§ 373.046(4),
373.044 (providing the Department with enforcement authority).

82. Powell et al., supra n. 1, at 209-300,
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forcement action.® In this case, the Tampa City Council passed
ordinances designating the facades of a property owner’s build-
ings, which were situated in downtown Tampa, as local land-
marks, effectively prohibiting the buildings’ demolition.?* The
buildings were in extreme disrepair, and their demolition had
actually been authorized by a condemnation order issued by the
City's code-enforcement officials.® The owner had agreed to pre-
serve the buildings’ facades in its redevelopment plans as a condi-
tion of a 2005 rezoning approval. However, he objected to the
City’s landmark designation because changes to a landmarked
building’s facades are required to meet stringent architectural
design guidelines established by the City’s Historic Preservation
Commission.® The owner asserted that application of these pres-
ervation standards was unreasonable, duplicative, time-
consuming, and completely subjective.8?

The landmarking process set forth by the City’s historic-
preservation ordinance was based on a unique statutory scheme
wherein the City was considered the applicant seeking landmark
status and the owner was not even considered a party to the pro-
ceeding.®® Essentially, the statute rendered the owner a virtual
spectator to the proceedings. Under the City’s code, the owner had
no way to dispute the City’s landmark designations.®® In fact,
other than providing the owner with direct notice of the public
hearings for the landmark process, the City’s ordinance recog-
nized the owner as having no greater status than any other inter-
ested third party at a public hearing at which third parties were
limited to a three-minute time limit to speak.90

83. Pet.’s Req. for Relief, Doran Jason Group of Tampa, Inc. v. City of Tampa (filed
Mar. 22, 2006).

84. [Id. at 19 4-5; Tampa, Fla., Ordin. 2006-67 (Mar. 15, 2006) (designating the facade
of the J. J. Newberry Building as a local landmark); Tampa, Fla., Ordin, 2006-68 (Mar. 15,
2006) (designating the fagade of the F. W. Woolworth Building as a loeal landmark).

85. Pet.s Req. for Relief at 99 6-7. Doran Jason Group,

86. Id. at 19 8-9,

87. Id.

88. Tampa, Fla., Ordin. 27-231 (20086). This ordinance was later substantially modified
by an update to the Tampa City Council's Rules of Procedure. Tampa, Fla., Ordin. 2007-
156 (July 26, 2007),

89. Tampa, Fla., Ordin. 27-231.

90. [Id.;id. at 2007-890 (Sept. 20, 2007).
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Subsequent to the landmark designation, the owner then
filed its request for relief under the Act.?? In response, the City
filed a motion with the special magistrate seeking, inter alia,
dismissal of the owner’s request as provided for in the Act.% The
City argued that its landmark ordinances did not meet the Act’s
definitions of either “development order,” nor did it result from an
“enforcement action.”%®

In evaluating the City’s motion, the special magistrate noted
that, pursuant to its own terms, the Act is to be “liberally con-
strued to effect fully its obvious purposes and intent . . .. ”%4 The
special magistrate also noted that under the City’s historic pres-
ervation land-use scheme, the City’s action was unilaterally im-
posed against the owner’s will, not only effectively eliminating the
owner’s right to demolish the buildings but also limiting the
owner’s right to seek a writ of certiorari by depriving the owner of
party status during the public hearing.%® The special magistrate
noted also that the City’s application of its historic preservation
ordinance to the buildings at issue was aimed at protecting the
public’s interest and was also the direct result of the City's own
condemnation order.? Accordingly, the magistrate ruled that the
City’s actions qualified as an enforcement action and denied the
City’s motion.97

The owner and City then eventually agreed to adopt the spe-
cial magistrate’s recommendation, which incorporated a mediated
settlement agreement between the parties.?® The settlement not
only ensured that the building fagades would be protected in the
redevelopment process, but retracted the facades’ local landmark
status.” Notably, the agreement between the parties was ap-

91. Pet.'s Req. for Relief at § 9, Doran Jason Group.

92. Def’s Response to Pet.'s Req. for Relief at § 13, Doran Jason Group (filed Apr. 13,
2006); Spec. Magistrate Hrg. Transcr. 6:2-3 (July 7, 2006). The Act does provide for a
special magistrate to rule on a motion to dismiss for failure to include the minimum infor-
mation required by the Act. Fla. Stat. § 70.51(8).

93. Spec. Magistrate Hrg. Transcr. 6:18-7:7.

94. Fla. Stat. § 70.51(29); Spec. Magistrate Hrg. Transer. 20:13-16.

95. Spec. Magistrate Hrg. Transcr. 22; 7-15.

96. Spec, Magistrate Hrg. Transcr. 21:24-22:3, 22:22-25,

97. Spec. Magistrate Hrg. Transcr. 23:16, 25:9-17.

98. See Recommendation of the Special Magistrate at 5, Doran Jason Group (discuss-
ing the terms of the mediated settlement agreement).

99. See id. (noting that the settlement would initiate the landmark-rescission process
for the subject fagades while assuring the City that the fagades will be protected).
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proved by a resolution of the Tampa City Council at an advertised
public meeting.100

Although the Act specifically excludes comprehensive plan
amendments from the definition of a development order,19! the
Act does state that a special magistrate’s recommendation shall
be considered data in support of a comprehensive plan or an
amendment to an existing plan.1%? This provision is particularly
significant because development orders often require a plan
amendment to facilitate relief under the Act. The Act also waives
the twice-per-year limitation on plan amendments as set forth in
Florida’s Local Government Planning and Land Development
Regulation Act.’%? Interestingly, under the same legislative en-
actment as the Harris and Dispute Resolution Acts, the Legisla-
ture created Section 163.3184, which provided processes for dis-
pute mediation between a local government and a property owner
resulting from the denial of an owner’s request for a comprehen-
sive-plan amendment.’* The bill also created Section
163.3184(10)(c), which provides for a dispute-resolution process
among the Department of Community Affairs, the local govern-
ment, and any other affected party in cases concerning a compre-
hensive plan or an amendment to an existing plan.10

To date, the only reported case interpreting the term “devel-
opment order” under the Act is Hanna v. Environmental Protec-
tion Commission,'% discussed herein, in which the Second Dis-
trict Court of Appeal held that a letter summarizing a field report
from a scientist employed by the Hillsborough County’s Environ-
mental Protection Commission (“EPC”) that was sent to a prop-
erty owner did not constitute a development order entitling the
owner to invoke proceedings under the Act.107

100. Tampa, Fla., Ordin. 2006-978 (Aug. 3, 2006).
101. Fla. Stat. § 70.51(2)(a).

102. Id. at § 70.51(26).

103. Id. at §§ 70.51(26), 163.3187(1).

104. 1995 Fla. Laws at ch. 95-181(4).

105, Id. at ch. 95-181(5).

106. 735 So. 2d 544 (Fla. 2d Dist. App. 1999).

107, Id. at 545,
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B. Ripeness and Exhaustion of Administrative Remedies

The Act was intended to provide a quick, inexpensive, and
simple problem solving process to allow the opportunity for non-
judicial settlement of private property disputes.l® The Legisla-
ture emphasized that the Act was an effort to expedite resolution
of land-use disputes by stating that “governmental entities shall
direct all available resources and authorities to effect fully the
obvious purposes and intent of [the Act] in resolving disputes.
Governmental entities are encouraged to expedite notice and
time-related provisions to implement resolution of disputes under
this section.”'®® The Act expedites the dispute-resolution process
by imposing a 165-day limit upon its completion.!’® The process
may not extend past that time frame unless the parties mutually
agree to extend it.!'! The Act also minimizes the time required for
an owner to exhaust administrative remedies by providing that a
failed development-permit application is ripe for action when ei-
ther: (1) nonjudicial local administrative appeals are exhausted:
or (2) within four months after issuance of the development order,
even if nonjudicial appeals have not been exhausted.!’? However,
the Act is silent concerning how issues such as whether a petition
was timely filed or whether local administrative appeals were ex-
hausted are to be resolved in the event of a dispute.!13

108. FCRC Model Guidelines, supra n, 53, at 1; see Dix et al., supra n. 2, at 67 (noting
that proponents of the DiSpUt(.’ Resolution Act argue that it “saves time, money, and }Ll(]i'
cial resources”); Powell et al., supra n. 1, at 296-297 (noting that the Dispute Resolution
Act establishes an “informal, nonjudicial settlement and expedited hearing procedure”);
but see FCRC Study, supra n. 25, at 22-33, 35 (providing information from survey respon-
dents critiquing substantive and procedural aspects of the Act and concluding that, over-
all, “the experience of participants in specific cases that have completed the Special [Mag-
istrate] Process to date has been more negative than positive”); Conrad & Smith, supra
n. 21, at 99 5-8 (criticizing the Dispute Resolution Act and suggesting changes to improve
its effectiveness as a dispute-resolution tool).

109. Fla. Stat. § 70.51(29).

110. Id. at § 70.51(23).

111. Id.

112, Id. at § 70.51(10)(a).

113. The lack of an enforcement mechanism to ensure the parties’ compliance with the
Act is problematic and is noted as a reason why owners do not utilize the Act to resolve
their disputes. FCRC Study, supra n. 25, at 21, 29-30, 34,
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C. Jurisdictional Deadline and Tolling Provision

The Dispute Resolution Act provides that the owner must file
its request for relief within thirty days after receipt of the order or
notice of governmental action.!’® The Act contemplates that the
owner will receive a written development order within thirty days
but does not explicitly require the governmental entity to reduce
its development order or enforcement action to writing.'!'® Accord-
ingly, many local government ordinances either do not require
that final action on a development order be reduced to writing to
be considered “rendered” or allow more than thirty days for publi-
cation.!® Unfortunately, Florida caselaw does not provide a black-
letter rule for determining when a development order is consid-
ered “rendered.” In some cases, an oral action by a governmental
entity is considered the date of rendering,''” while other cases
consider the date of rendering to be the date of issuance and
transmittal of the development order!!® or the date the order is
forwarded to the appellate court.1'?

Many of the development orders processed under the Act are
the result of quasi-judicial processes involving land-use matters
such as rezonings, plat approvals, site-plan approvals, special ex-
ceptions, and variances.'?° The general time frame for challenging
such land-use decisions under Rule 9.100(c) of the Florida Rules
of Appellate Procedure is thirty days from the rendering of an
order.'?! Under Rule 9.020, an order is considered to be “a deci-

114. Fla. Stat. § 70.51(3).

115. Id.

116. Fla. R. App. P. 8.100(c) (requiring that a petition for writ of certiorari seeking
review of a local government’s quasi-judicial decision must be filed within thirty days from
the date a decision was rendered pursuant to Fla. R. App. P. 9.020(h)).

117. See e.g. Lewis v. Howanitz, 378 So. 2d 310, 312 (Fla. 3d Dist. App. 1979) (holding
that the date of “rendering” was the date on which the board of county commissioners
“refused” the petitioner’s application for recission).

118. See e.g. Fox v. S. Fla. Regl. Plan. Council, 327 So. 2d 56, 58 (Fla. 1st Dist. App.
1976) (asserting that Florida Statutes § 380.07(2) implicitly, but clearly, defines “rendi-
tion” as “issuance and transmittal of the development order”).

119. E.g. Windley Key, Lid. v. Fla. Dept. of Communiiy Affairs, 456 So. 2d 489, 490 (Fla.
3d Dist. App. 1984); see also Colonnades, Ine. v. Fla. Dept. of Commerce, Div. of Empl. Sec.,
357 So. 2d 238, 241 (Fla. 1st Dist. App. 1978) (holding that the date of mailing must be
established by a preponderance of the evidence for a party to assert that the opposition's
appeal was untimely filed).

120. See Fla. Stat, § 70.51(2)(b) (defining the term “development permit”). This conclu-
sion 18 also based on the experiences of the Author.

121. Fla, R. App. P. 9.100(c) (providing for review of a petition for certiorari to be filed
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sion, order, judgment, decree, or rule of a lower tribunal, exclud-
ing minutes and minute book entries” and is congidered rendered
when a signed, written order is filed with the clerk of the lower
tribunal.’?2 “Orders” also include final agency actions reviewable
under the APA and quasi-judicial decisions by boards, commis-
sions, and agencies not reviewable under the APA 123

In 2006, the Legislature provided clarification concerning
what constitutes “rendition” of a decision relating to a develop-
ment permit by a local government. Specifically, the Legislature
created Section 166.041 (pertaining to cities) and Section 125.022
(pertaining to counties) that requires the local government to pro-
vide written notice to an applicant whose development-permit
appﬁcaﬁOnisdende24Thesenewlawsakmrﬁquhethatacﬁyor
county include within their notice a citation to the applicable por-
tion of the law that serves as the basis for the denial of the per-
mit.125 The intent of these laws was apparently to streamline the
permitting process, as identification of the legal authority that is
the basis for the denial of a permit could expedite compliance by
applicants.126 Notably, these statutes cross-reference the defini-
tion of “development permit” that is contained in Section 163.3164
of the state’s Growth Management Act.'?”7 This definition is the
very same definition utilized in the Dispute Resolution Act, with
the only difference being that the Act not only includes develop-
ment permits issued by a city or county, but expands its coverage
to include development permits issued by state and regional gov-

within thirty days of rendition of the order to be reviewed). The Rule also applies to quasi-
judicial decisions of agencies, boards, and commissions of local governments along with
petitions to review non-final agency actions under the Administrative Procedure Act. Id.

122. Id. at 9.020.

123. Id. at 9.020(f).

124. Fla. Stat. §§ 125.022, 166.033.

125. Id.

126. See Fla. Stat. § 125.022 (discussing procedures for when a county denies a devel-
opment permit application); id. at § 166.041 (establishing procedures for the adoption of
ordinances and resolutions): 2006 Fla. Laws s.1, ch, 2006-88 (counties) (creating Florida
Statutes Section 125.022); 2006 Fla. Laws, 5.2, ch. 2006-88 (cities) (creating Florida Stat-
utes Section 166.033); see also Senate Staff Analysis and Economic Impact Statement,
CS/CS/SB 1112, 5.V9B (Mar. 22, 2006) (discussing the impact of Bill 1112, which creates
Florida Statutes Sections 125.022 and 166.038); supra n. 68 (referencing “development
permit” under the “Local Government Comprehensive Planning and Land Development
Regulation Act”).

127. Fla. Stat. § 163.3164 (2006).




400 Stetson Law Review [Vol. 37

ernments.'®® Unfortunately, the Legislature failed to clarify
whether the required written notice under these statutes would
constitute “rendition” for purposes of invoking appellate review
and whether the written notice is rendered for purposes of Rule
9.020(h) upon either publication or receipt of the written notice.129
Adding to the confusion, the Act is silent concerning how
much time an owner has to initiate judicial proceedings once the
special magistrate proceedings have concluded. For example, if a
request for relief resulting from the denial of a permit sought un-
der a quasi-judicial proceeding is filed on the twenty-ninth day
after the rendition of a development order, and the local govern-
ment rejects the special magistrate’s recommendation, would the
total time for filing an appeal recommence, or is the owner simply
limited to one day to comply with Rule 9.020? Or would Rule
9.020 treat the filing of a request for relief as a motion, which, if
filed within thirty days of rendering, would consider the order not
rendered, thereby allowing an additional thirty days to file an
appeal once the motion is disposed of?1%0
In a 1997 special magistrate proceeding in Hillsborough
County, Florida, a county attorney filed a motion to dismiss a re-
quest for relief because the owner failed to attach a copy of the
Board of County Commissioner's (the Board) development order,
as the Act requires.’3! The Board denied the owner’s application
for a development permit by passing a resolution;'®2 however, be-
cause it was common practice for the County not to publish its
resolutions for several weeks after a Board decision, and because
the resolution was not published within thirty days of the Board’s

denial, the special magistrate denied the County’s motion as
frivolous.133

128. Id. at § 70.51(2)(b).

129. Fla. R, App. P. 9.020(h).

130, Id. at 9.020(h)(1) (explaining that a final order is not, “rendered” until the filing of
an order disposing of any post-verdict motions): see e.g. Dept. of Corrections v. Career Serv.
Commn., 429 So. 2d 1244, 1245 (Fla, 1st Dist. App. 1983) (holding that a timely motion for
rehearing tolled the rendition date of a final order until the motion was disposed of),

131, Petr.’s Req. for Relief at § 1, In re Fletcher Ave. Property Owners’ Group (filed Mar.
12, 1997). After the petitioners survived the County’s motion to dismiss, the special magis-
trate recommended a settlement that was ultimately rejected by the Board of
Commissioners, Jd.

132. Id.

133. Although there was no written order issued by the court, the Author was present
at the verbal denial of the petitioner’s order.
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Although the Legislature intended the Dispute Resolution
Act to be construed liberally to fully effect the Act’s purposes and
intent,!3 in light of conflicting jurisdictional deadlines, the best
course of action is to file the request for relief within thirty days
of the governmental authority’s oral decision. Landowners should
also file a motion to supplement the record upon receipt of the
published development order or documentation relating to the
enforcement action.

The Act provides that initiation of the special magistrate pro-
ceeding tolls the time for seeking administrative or judicial re-
view of a local governmental development order.!®> In addition,
the Act states that the government’s decision describing available
uses of the owner’s property “constitutes the last prerequisite to
judicial action and the matter is ripe for judicial proceedings[.]"!3
Accordingly, it can be argued that the denial of a development
permit is not “rendered” because judicial proceedings are not
available until the special magistrate proceedings are entirely
completed. However, at what point would an owner’s opportunity
to seek judicial review become “stale” or subject to the doctrine of
laches if the parties mutually extend the proceeding far in excess
of the 165-day limit?

The City of Bradenton recently challenged the Act’s tolling
provision as being an unconstitutional infringement on the Flor-
ida Supreme Court’s exclusive rulemaking authority, as provided
by the Florida Constitution.'?” In this case, a property owner
sought relief under the Act for the denial of its Planned Develop-
ment (PD) site-plan application.!3® However, during the special
magistrate proceedings, the owner elected to file suit against the
City outside of the thirty-day jurisdictional time period.'®® The
City then filed a motion to dismiss the owner’s petition alleging
that (1) the court did not have jurisdiction as the owner’s petition

134. Fla. Stat. § 70.51(29).

135. Id. at § 70.51(10)(a). The tolling period ends when the special magistrate issues a
recommendation to the governmental entity. Id.

136. Id. at § 70.51(23).

137. Peninsular Properties, 965 So. 2d at 161; but see Weaver & Coffey, supra n. 1, at 34
(suggesting that the applicability of the tolling provision should not be a concern because
the Florida Legislature, not the Supreme Court, establishes deadlines under the Adminis-
trative Procedure Act).

138. Peninsular Properties, 965 So. 2d at 161.

139. Id.
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was filed subsequent to the thirty-day jurisdictional time frame,
and (2) that the Act’s tolling provision unconstitutionally in-
fringed upon the Florida Supreme Court’s exclusive rulemaking
authority.!40 The trial court dismissed the case and the owner ap-
pealed.’¥! The Second District Court of Appeal reversed and held
that because the Act’s procedural tolling provision was so inter-

twined with the Act’s substantive provisions, the tolling provision
was not unconstitutional.!42

D. Required Jurisdictional Contents of a Request for Relief

The Dispute Resolution Act requires that the owner’s request
for relief must be filed “with the elected or appointed head of the
governmental entity that issued the development order . . . or ini-
tiated the enforcement action” within thirty days after receipt of
the order or notice of the government’s enforcement action,!43
However, the Act specifies only the “bare[-]bones information”

that must be included in the owner’s request, specifically, the fol-
lowing:

(1) a brief statement of the owner's proposed use of the
property;

(2) a summary of the development order or description of
the enforcement action;

(3) a copy of the development order or the documentation
of an enforcement action at issue;

(4) a brief statement of the impact of the development or-
der or enforcement action on the owner[’s] ability to
achieve [his or her] proposed use of the property;

(5)  a certificate of service [listing all] the parties, including
the governmental entity [that was] served,144

140. Id.; see generally Or. on Respt.'s Mot. to Dismiss Pet. for Writ of Cert. 1-3, Penin-
sular Properties, No. 2005-CA-006018 (Oct, 11, 2006) (on file with the Stetson Law Re-
view).

141. Peninsular Properties, 965 So. 2d at 161.

142. Id. at 162 (rehearing denied Oct, 5, 2007).

143. Fla. Stat. § 70.51(4).

144. Id. at § 70.51(6)(a)—(d).
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The Act also allows the special magistrate to request addi-
tional information from the parties to assist the magistrate in
“gaining a complete understanding of the request for relief.”14
Oftentimes, local governments either do not issue development
orders or, if they do, issue them only after conclusion of the hear-
ing or meeting during which the government action occurred.}4¢
As stated above, if these documents are not available at the time
of filing a request for relief, the owner should consider filing a
motion seeking additional time to supplement its request for re-
lief upon receipt of the published development order. The Dispute
Resolution Act does not require that the request for relief actually
describe why the owner considers the development order or en-
forcement action to be unreasonable or to unfairly burden the use
of its property. However, the owner should provide such an expla-
nation, along with carefully selected information showing how the
governmental action is unreasonable or unfairly burdens the
property because these are the ultimate issues the special magis-
trate must determine,!47

It is also important that the special magistrate have a full
and complete understanding of the issues at the initial mediation
stage because substantive testimony and evidence is generally not
provided or considered until the hearing stage is invoked.!%®
Therefore, to enhance the opportunity for success at the media-
tion stage, many owners provide the special magistrate with ex-
tensive information in advance of the mediation, including appli-
cations, exhibits, reports, transcripts, staff recommendations, or
DVDs of the original hearings.!4?

Attorneys appear to play a significant role in proceedings un-
der the Act. The FCRC Study concluded that in the reported case
it had analyzed, all of the owners and local governments were
represented by legal counsel to assist in maneuvering through the
Act’s unchartered waters.'™ In fact, the special magistrate is fre-

145. Fla. Stat. § 70.51(7).

146. This conclusion is based on the Author’s own experiences,

147. Powell et al., supra n. 1, at 302, This conclusion also is based on the Author's own
experiences,

148. See Powell et al., supra n. 1, at 306 (outlining the special magistrate's involvement
in the stages of the proceeding). The importance of the magistrate’s complete understand-
ing is based on the Author's own experiences.

149. This conclusion is based on the Author’s own experiences.

150. FCRC Study, supra n. 25, at 33—-34. The Study also noted that “it may be naive to
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quently an attorney specializing in land-use or governmental
law.15! Therefore, as a practical matter and notwithstanding the
statute’s minimal filing requirements, many owners ensure that
the request for relief provides a thorough analysis of the facts and
the law applicable to the owner’s underlying permit application to
demonstrate how the government’s action was unreasonable or
unfairly burdens the use of the owner’s property. Providing a very
complete legal and factual analysis in the owner’s petition will not
only enlighten the special magistrate, but may also impress upon
the local government the seriousness of an owner’s position and
provide the impression that judicial proceedings may be initiated
should the matter not resolve satisfactorily.

A significant number of special magistrate cases arise from
quasi-judicial proceedings and involve the allegation that the lo-
cal government’s action was “unreasonable” in that it misapplied
or mischaracterized ordinances and technical standards applica-
ble to the owner’s application when acting upon a development
permit. For example, to demonstrate that a development order
resulting from a denial of a rezoning petition in a quasi-judicial
proceeding was “unreasonable,” a request for relief may allege
that the owner met its burden of proof established under Board of
County Commissioners of Brevard County v. Snyder,'2 or that the

believe that citizens can negotiate this dispute process without the advice and counsel of
an attorney familiar with land use law.” Id. at 21,

151. Infra n. 158 and accompanying text. This conclusion is also supported by the Au-
thor'’s experience as both a special magistrate and as legal counsel for property owners
seeking relief under the Act.

152, 627 So. 2d 469 (Fla. 1993). In Snyder, the Florida Supreme Court held that when a
local governing body acts in a quasi-judicial capacity, its decision will be upheld if sup-
ported by “substantial competent evidence.” 7d. at 474. The court relied on its decision in
DeGroot v. Sheffield, 95 So. 2d 912 (Fla. 1957), which defined the phrase “competent sub-
stantial evidence” ag follows:

Substantial evidence has been described as such evidence as will establish a sub-

stantial basis of fact from which the fact at issue can be reasonably inferred. We

have stated it to be such relevant evidence as a reasonable mind would accept as
adequate to support a conclusion . . .. [T]he evidence relied upon to sustain the ul-
timate finding should be sufficiently relevant and material that a reasonable mind
would accept it as adequate to support the conclusion reached. To this extent the

“substantial” evidence should also be “competent.”

Id. at 916 (citations omitted). Snyder also established the burden of proof for a property
owner seeking rezoning. Specifically, the court held that

a landowner seeking to rezone property has the burden of proving that the proposal

is consistent with the comprehensive plan and complies with all procedural re-

quirements of the zoning ordinance. At this point, the burden shifts to the govern-
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government’s decision violated the following three elements of a
quasi-judicial proceeding subject to judicial review: that the de-
velopment order was based on substantial competent evidence;
that the owner was afforded procedural due process at the hear-
ing(s); and that the government’s action met the essential re-
quirements of the law.152

In one particular 2000 special magistrate proceeding, a very
experienced land use attorney was selected to preside as special
magistrate in a case that involved the City of Bradenton’s denial
of a proposed Planned Unit Development (PUD) located in the
middle of the Braden River.!** The magistrate not only requested
that the parties make opening statements as in a trial, but he
also requested the City to produce witnesses to demonstrate that
there was substantial competent evidence to support the City’s
denial.!%® At the conclusion of the proceedings, the magistrate is-
sued a seventeen-page recommendation to the Bradenton City
Council that was very similar in form and substance to an appel-
late opinion. 156

Under the Act, the governmental entity has only fifteen days
to respond to the owner’s request for relief.15” Because the request
for relief is required to be served on the elected or appointed head
of the governmental entity without a summons,5¥ and because
procedures under the Act are invoked on such a limited basis, 159 it

mental board to demonstrate that maintaining the existing zoning classification
with respect to the property accomplishes a legitimate public purpose. In effect, the
landowners’ traditional remedies will be subsumed within this rule, and the board
will now have the burden of showing that the refusal to rezone the property is not
arbitrary, discriminatory, or unreasonable. If the board carries its burden, the appli-
cation should be denied.

Snyder, 627 So. 2d at 476.

153. City of Deerfield Beach v. Vaillant, 419 So. 2d 624, 626 (Fla. 1982); see also Bro-
ward Co. v. G.B.V. Intl., 787 So. 2d 838, 843 (Fla. 2001) (explaining that this “first-tier
certiorari review” is a matter of right); Lee Co. v. Sunbelt Equities, 619 So. 2d 996, 1003
(Fla. 2d Dist. App. 1993) (noting that the appellate court is not permitted to reweigh evi-
dence nor to substitute its own judgment for that of the administrative agency).

154. See Rice & Perry, supra n. 21, at 5 (citing Manatee River Comm. Dev., Ine. v, City
of Bradenton, No. 2000-CA-2599 (Fla. 12th Cir. 2000).

155. Id. at 6.

166, Id. atb.

1567. Fla. Stat. § 70.51(16)(a).

1568, Id. at § 70.51(4); accord id. at § 70.51(8)(d) (requiring a request for relief to contain
a certificate of service, but not a summons).

169. See FCRC Study, supra n. 25, at 16-17 (noting that ninety-six percent of cities and
counties responding to the survey had not used the Dispute Resolution Act).
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often takes several days for the government to transmit the
owner’s request to the appropriate department for preparation of
a response.'® Unfortunately, the Act does not provide procedures
for determining how the date of service is to be established or
what should occur if the government’s response is filed late.16 If a
response is not timely filed by the governmental entity, some
owners file a motion to strike an untimely response with the spe-
cial magistrate, thereby seeking to limit the legal argument in the
proceeding to that contained within the owner’s request for re-
lief.'%2 The Act, however, does not delegate authority to the spe-
cial magistrate to rule on such motions. Additionally, treating the
process as if it were litigation at this early stage may also alienate
the government, create an adversarial tone for the process, and
discourage good-faith negotiations between the parties.163

Because there is no required filing fee and only minimal filing
requirements, the special magistrate process may also be subject
to abuse and manipulation by the owner. For example, the Act’s
tolling provision can be employed by an owner as a tool for delay,
allowing the owner to either proceed with the special magistrate
process, to attempt to resolve the dispute without mediation, or to
simply “buy more time” to prepare his or her case and seek relief
through administrative or judicial proceedings.

E. Standing to Participate in the Special Magistrate Process

The parties to a special magistrate proceeding consist of the
property owner and the governmental entity.!$¢ However, the Act
provides that the special magistrate may join additional govern-

160. Id. at 20-21. This conclusion is also supported by the Author’s experience.

161. But see FCRC Study, supra n. 25, at 21 (discussing how the date of service of the
owner’s petition could be established); Dix et al., supra n. 2, at 64-65 (discussing the Aet's
procedural requirements).

162. This approach has been employed in a number of situations in which the Author
has participated as either a special magistrate or legal counsel for a property owner.,

163. See Conrad & Smith, supra n. 21, at § 2 (noting, for example, that the requirement
that the special magistrate proceeding be open to the public places local government staff
in “positions of conflict”); Dix et al., supra n. 2, at 66-67 (explaining that the Act requires a
government entity's “active participation” in the special magistrate process): Spohr, supra
n. 1, at 341 (commenting that the public character of the special magistrate process may
have a chilling effect on settlement negotiations).

164. Fla. Stat, § 70.51(11)~(12) (clarifying that other persons substantially affected by
the development order or enforcement action are not granted party or intervenor status).
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mental entities as parties to the proceedings if the magistrate
believes that “it will assist in effecting the purposes of [the Act]
and those governmental entities so joined shall actively partici-
pate in the procedure.”'% Once added as a party, the governmen-
tal entity is then required to file a response to the owner’s request
for relief within fifteen days following the government’s inclusion
in the proceedings.166

Standing to initiate proceedings under the Act is limited
solely to a legal or equitable owner of real property who believes
that “a development order, either separately or in conjunction
with other development orders, or an enforcement action of a gov-
ernmental entity, is unreasonable or unfairly burdens the use of
the owner’s real property.”'%7 Interestingly, although intended to
resolve disputes between private property owners and govern-
mental entities, the Act could also be invoked by a governmental
entity acting as a “property owner” if the governmental entity
sought a development permit that was granted, denied, or
granted with conditions.'%8 If a land-use dispute involves only lo-
cal or regional governments, the Florida Governmental Conflict
Resolution Act provides for a mandatory mediation process.16
However, under that statute, filing suit does not waive a govern-
ment’s right to mediate its dispute, and court proceedings are
halted after litigation is initiated to allow for mediation.'” In con-
trast, the right to mediation under the Dispute Resolution Act is
waived if a property owner files suit prior to initiating proceed-
ings under the Act.!”!

Not only must a petitioner have either a legal or equitable in-
terest in the property, but the petitioner must have been the per-

1656, Id. at § 70.51(11).

166. Id. at § 70.51(16)(b).

167. Id. at § 70.51(3).

168. Powell et al., supra n. 1, at 298-299 (explaining that the definition of “owner”
under the Dispute Resolution Act does not expressly exclude governmental entities); but
see Fla. Stat. § 70.001(3)(f) (explicitly excluding governmental entities from the term
“property owner” under the Harris Act).

169. Id. at § 164.1041(1). The Conflict Resolution Act encourages governmental entities
to mediate their disputes under the statute, but requires those entities to exhaust the
statutory proceedings before seeking judicial relief. Id.

170. Id. The statute mandates that the governmental body invoking the Conflict Reso-
lution Act file a motion to abate any court proceedings. Id.

171, Id. at § 70.51(10)(a).




408 Stetson Law Reuview [Vol. 37

son who actually filed for the development permit.1” A typical
development scenario is for an applicant seeking a rezoning or
other development permit to enter into a contract to purchase a
landowner’s property with one of the contract contingencies being
the receipt of a development order from a local government. The
Act, however, is silent as to whether a petitioner may actually
invoke proceedings if he or she had an equitable interest in the
property at the time the development order was issued, but was
actually “out of contract” at the time the owner filed for relief un-
der the Act.

Participation in the special magistrate process by non-parties
isemendylMﬁmdandiswmwmwdtoonWtheﬁMowmgtwu
classes: contiguous landowners or “substantially affected” per-
sons.'™ Notably, a “substantially affected” person does not have
party or intervenor status, and its participation is limited solely
to addressing issues raised in the mediation concerning various
alternatives which may impact its individual substantial inter-
ests.!™ To have standing to participate as a “substantially af-
fected person,” a person would have had to submit “oral or written
testimony, sworn or unsworn, of a substantive nature which
stated with particularity, objections to or support for any devel-
opment order or enforcement action at issue . .. .”'" Even the Act
indicates that there is no assurance that a substantially affected
person wishing to participate in the proceedings is guaranteed
participation, as this decision is left solely up to the discretion of
the special magistrate.176

Public participation of third parties often impedes the nego-
tiations between the parties because, unfortunately, these per-
sons generally fail to adhere to the Act’s requirement restricting
their comments to issues raised at the mediation concerning pro-
posed alternatives that may impact their substantial interests,!77

172. Id. at § 70.51(2)(d), (3).

173.  See id. at § 70.51(5)(a)~(b) (requiring the governmental entity to serve copies of the
request for relief on contiguous landowners and substantially affected parties); § 70.51(12)
(requiring those parties to request to participate in the special magistrate proceedings
within twenty-one days of receiving notice)

174. Id. at § 70.51(12).

176. Id.

176. See id. (stating that substantially interested persons “may” be allowed to partici-
pate).

177. See Conrad & Smith, supra n. 21, at { 8 (observing that the public’s intervention
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Instead, third-party participation sometimes consists of attacking
the special magistrate proceedings as being unfair and “rehash-
ing” the proceedings that transpired at the public hearings.'™
However, prohibiting an otherwise qualified person’s request to
participate would be unwise as it would frustrate those who are
already suspicious about an unusual process that restricts their
participation (and which they believe favors the owner’s inter-
ests). Such prohibition would also call into question the fairness
and legitimacy of the proceedings. Impeding the ability of a third
party to participate in the proceedings would also not be viewed
with high regard by the ultimate legislative decisionmakers when
presented with the special magistrate’s recommendation at the
conclusion of the process.

The Act also requires that any person seeking to participate
must have “indicated a desire to receive notice of any subsequent
special magistrate proceedings occurring on the development or
enforcement action.”'”® This provision obviously sets a high stan-
dard to allow participation, and unless the local government ad-
vertised or provided direct notice of public hearings, most con-
cerned lay citizens are usually unfamiliar with a typical original
permit application or enforcement action.!®® Therefore, they would
likely not have previously submitted oral or written testimony
and would not have expressed a desire to receive notice of any
subsequent special magistrate proceedings. Most persons, as well
as many local governments, are also unfamiliar with the special
magistrate process, fail to request notice of subsequent proceed-
ings, and consequently do not technically qualify to participate in

in the mediation phase is usually counterproductive); Spohr, supra n. 1, at 341 (noting that
opening the hearing to the public may be disruptive); FCRC Study, supra n. 25, at 20, 30~
31 (listing survey respondents’ concerns about public participation in the special magis-
trate process).

178. See e.g. Julie Pace, Defeated Projects Refuse to Die, Tampa Trib. 1 (Mar. 23, 2006)
(describing a special magistrate proceeding in which citizen participants complained about
the Act’s bias toward developers and about being relegated to mere spectators in the audi-
ence).

179, Fla. Stat. § 70.51(5)(b).

180. See Spohr, supra n. 1, at 341-342 (noting that a layperson, unaware of the original
development order or enforcement action, would likely not have submitted oral or written
testimony and would therefore be excluded from participating under subsection (5)(h) of
the Act); FCRC Study, supra n. 26, at 21-22 (discussing the public's general unawareness
of the Act); see e.g. Pace, supra n. 178, at 1 (noting that both citizens and governmental
officials feel that the Act favore developers).
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the process.18! Notwithstanding this limitation in the Act, most
local governments, in an abundance of caution, take a liberal per-
spective and allow anyone who participated in the proceedings
that gave rise to the owner’s request for relief (either through oral
or written testimony, including letters, emails and petitions, or
who received notice of a public hearing for the proceedings below)
the opportunity to receive notice and participate in the special
magistrate process, irrespective of whether they requested to par-
ticipate in any subsequent special magistrate proceedings, 182

Third parties must request to participate in the mediation
within twenty-one days after the filing of a request for relief.182 To
avoid or minimize repeating prior controversial, chaotic, or emo-
tional public hearings, the owner may request that the special
magistrate determine who has established proper standing to
participate prior to the mailing of the notice and request for relief.
The downside to employing this measure, however, is that the
opposition, which often perceives the proceedings to be a devel-
oper’s “end run” around the normal land-use process and an un-
warranted “second bite at the apple,” may feel attacked, deprived,
and frustrated, further encouraging these disgruntled persons to
contact their elected officials and to ultimately challenge the spe-
cial magistrate’s recommendation.18

The special magistrate process is provided strictly as an op-
tion for the owner,'® and although invoking the process tolls the

181. The Author has never experienced a situation in which a third-party participant
actually requested to participate in subsequent proceedings under the Act when the origi-
nal development order was acted upon, as required by Florida Statutes § 70.51(5)(b).

182. For example, although the Hillsborough County Land Development Code requires
notice to be provided to only those persons who request it, the Code also provides that
notice may he provided to anyone who submitted oral or written testimony in the original
process that resulted in the denial of a development order. Hillsborough Co. Land Dev.
Code (Fla.) § 11.05.02,D (2007). The recipient of such notice then has twenty-one days to
indicate whether they would like to participate in the special magistrate proceedings. Id.
at § 11.06.02.E.

183. Fla. Stat. § 70.61(12),

184, See e.g. Pace, supra n. 178, at 1 (describing the “confusion and frustration” that
occurred when a developer who had been denied the right to build a shopping center re-
quested a hearing under the Act), It has also been the Author's experience that when the
governing body presents the special magistrate’s recommendation for action, opponents of
the original development order will often attack the merits of the defeated development
permit, instead of commenting on how a proposed settlement recommendation may impact
their special interests.

185. Fla. Stat. § 70.51(3) (stating that landowners may invoke proceedings under the
Act); FCRC Guide, supra n. 21, at 1 (noting that participating in the Act is voluntary)
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time for an owner to initiate legal or administrative proceed-
ings,'86 the Act does not provide for the tolling of any third party’s
obligation to timely file an appeal under other applicable laws or
ordinances. Therefore, potential third-party challenges to the un-
derlying development order may not be timely filed once proceed-
ings under the Act are initiated and may then arguably be barred
as a result of invoking the Act. In addition, if the underlying de-
velopment order or enforcement action does not provide the op-
portunity for any third parties to qualify as a “substantially af-
fected party,” these persons would presumably not be entitled to
participate in the special magistrate process.!87

F. The Special Magistrate

The special magistrate!®® plays a dual role in presiding over
the process.!8? Although first assuming the role of mediator, in
the event of an impasse the magistrate transforms to an arbitra-
tor who makes a nonbinding recommendation and ultimately re-
solves the dispute,’® The parties must mutually select the special
magistrate within ten days after the owner files his or her request
for relief.19! There is no process contained in the statute to select a
special magistrate in the event the parties cannot mutually agree
on a candidate.’®> The Act does provide the opportunity for gov-

FCRC Model Guidelines, supra n. 53, at § 1(1) (asserting that Act participation is volun-
tary).

186. Fla. Stat. § 70.61(10)(a).

187. Id. at § 70.51(5)(b).

188, See 1997 Fla. Laws at ch. 97-96 (amending Fla. Stat. § 70.51(15)(a) to reflect a
change from the term “master” to “magistrate”).

189, At least one respondent to the FCRC Study expressed concern over the special
magistrate’s “dual role” as both mediator and ultimate arbiter of the dispute. FCRC Study,
supra n. 25, at 26; Spohr, supra n. 1, at 342 (citing Telephone Interview with Thomas
Taylor, Asst. Dir., Fla. Conflict Res. Consortium (Jan. 29, 1997) (describing this dual role
as one of the “biggest obstacles” in the dispute-resolution process)).

190. Fla. Stat. § 70.51(19)(a)—(b); see FCRC Model Guidelines, supra n. 53, at §§ 16-17
(outlining the mediation and information-gathering phases of the dispute-resolution proc-
ess and describing the special magistrate’s role during each phase); Spohr, supra n. 1, at
342-343 (explaining that the special magistrate is “really a mediator who, absent a set-
tlement, becomes the equivalent of a [nonbinding] arbitrator.”).

191. Fla. Stat. § 70.51(4).

192. If the parties cannot agree on a special magistrate, the FCRC Model Guidelines
state that the parties must then jointly select an impartial third party, who will in turn
select the special magistrate. FCRC Model Guidelines, supra n. 53, at § 8(4). The FCRC,
the American Arbitration Association, and local Regional Planning Councils may be able to
assist parties in selecting that third party. FCRC Guide, supran. 21, at § 7.
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ernments to develop guidelines and procedures that could be used
to establish a special magistrate selection process.!% However,
notwithstanding this opportunity to provide structure and organi-
zation to apply the Act, most local governments in Florida have
failed to adopt any such procedures.!% Notably, less than one per-
cent of Florida’s combined cities and counties have enacted ordi-
nances to process petitions under the Act.!s The FCRC has added
“special magistrates” to its statewide dispute-resolution directory,
which is available to assist in the selection of a special magis-
trate.’ The FCRC’s Model Guidelines also suggest a process for
identifying a special magistrate in the event that the parties can-
not agree otherwise. This procedure allows both parties to select
an impartial third party, who in turn selects the special magis-
trate according to certain agreed-upon criteria.!9? Other available
options to assist the parties in selecting a magistrate include the
process set forth in the Florida Rules of Civil Procedure,!% the
American Arbitration Association (AAA) process,¥ or asking a
neutral organization such as the FCRC, or a regional planning
council to make the selection.200

The Act does not mandate that the special magistrate have
any legal training or even be certified by the Florida Supreme
Court as a mediator.2! The Act only requires that the special

193. Fla. Stat. § 70.51(28).

194, Supran. 26 and accompanying text.

195. Id.

196. FCRC Guide, supra n. 21, at § 7; see FCRC Study, supra n. 25, at 14 (indicating
that the FCRC has assisted local, regional, and state governments by creating a directory
of special magistrates and assisting in their training and selection),

197.  FCRC Model Guidelines, supra n. 53, at § 8(4).

198, Fla. R. Civ. P, 1.720(f) (requiring the parties to agree upon a mediator within ten
days of referral to mediation or allowing the court to appoint a mediator if the parties
cannot agree on a candidate).

199. See e.g. Constr. Indus. Arb. Rs. & Mediation Procs. R. M-4 (Am. Arb. Assn. 2007)
(allowing the parties to strike mediators from an approved panel of mediators and then to
rank the remaining names, and if the parties cannot agree on a candidate, then allowing
the association to appoint a mediator); see Dix et al., supra n. 2, at 66 (noting that the AAA
provides the parties with a list of qualified special magistrates, and its model guidelines
allow each party to strike only two suggested names and require the parties to rank the
remaining names),

200. The power of regional planning councils include the following: to hold public hear-
ings and sponsor public forums; to act in an “advisory capacity” to local governments in
planning matters; and to perform a “coordinating function” relating to preparation and
review of the strategic regional policy plan. Fla. Stat. §§ 186.505(6), (10), (21).

201. Id. at § 70.51(2)(c). Additionally, the Florida Rules of Court require only that a
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magistrate be a resident of the state, have mediation experience,
and expertise in at least one of the following areas: “land use and
environmental permitting; land planning; land economics; local
and state government organization and powers; [or] the law gov-
erning [these areas].”?? Although considered to be presiding over
an informal “information[-]gathering” process,2%¢ the special mag-
istrate will be required to interpret and apply various laws and
regulations. The magistrate also retains subpoena power?% along
with limited power to rule on motions.205 Therefore, because of the
legal and evidentiary issues involved in the special magistrate
process, along with land-use processes that the owner’s permit
application may have to ultimately undergo, an attorney experi-
enced in the particular area of law relating to the case at issue is
often selected to act as special magistrate.

The Dispute Resolution Act empowers the special magistrate
with very little legal authority. The magistrate’s legal powers are
restricted to holding a hearing on a motion to dismiss the owner's
petition for failure to include the required information206 and issu-
ing subpoenas to any in-state, nonparty witnesses that the special
magistrate believes will assist in the disposition of the case.207
This lack of legal authority is one of the frequent criticisms of the
Act. Not only is the magistrate’s recommendation nonbinding on
the governmental entity, but the magistrate also has no authority
to enforce any of the Act’s provisions.20% Accordingly, there are no
penalties that may be imposed should a party disregard the law.

candidate be at least twenty-one years old and be of “good moral character” to be certified
as a mediator, Fla. R. Ct. § 10.100.

202, Fla. Stat. § 70.51(2)(c).

203. Id. at § 70.51(17)(h); see FCRC Model Guidelines, supra n. 53, at §17 (referring to
the proceedings as an “information[-]gathering hearing”).

204, Fla. Stat. § 70.51(14).

205. Florida Statutes § 70.51(8) allows the special magistrate to conduct a hearing on
whether a request for relief may be dismissed for failing to include information required in
Florida Statutes § 70.51(8), Florida Statutes § 70.51(10)(c) also provides for a special mag-
istrate to rule on a request of a party to be dropped from the proceeding.

206. Id. at § 70.61(8).

207. Id. at § 70.51(14).

208. See Conrad & Smith, supra n. 21, at § 8 (noting that the special magistrate’s writ-
ten recommendation has no legal significance); Spohr, supra n. 1, at 342-343 (noting that
the uncertainty of the recommendation’s value as precedent). Additionally, respondents to
the FCRC Study complained that the Dispute Resolution Act does not specify by what
authority the special magistrate can act. FCRC Study, supra n. 25, at 29. Others noted
that the special magistrate is bound by the local eourt's determination of jurisdiction. Id.
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Given the magistrate's lack of enforcement authority, how should
disputed issues, such as whether an owner has an equitable in-
terest in the property, or whether an owner has timely filed its
petition and exhausted all of its administrative appeals within
the four-month period, or whether the government timely filed its
response, or disagreement over selection of a special magistrate
be resolved?

Although proceedings under the Act are required to be open
to the public, the Act itself does not expressly subject the proceed-
ings to Florida's Sunshine Law. The Sunshine Law requires that
meetings of any agency or authority of the state, county or a mu-
nicipal authority wherein “official acts” are to be undertaken
must be open to the public at all times.2?? Special magistrate pro-
ceedings may not qualify as “official acts” and therefore may not
necessarily be subject to the Sunshine Law.?? Recognizing, how-
ever, that a governmental entity must be represented at the pro-
ceeding by someone with settlement authority,?!! that the magis-
trate’s recommendation is a public record,?? and that the Act
characterizes the proceedings as “hearings,”?!3 there is a strong
argument that a special magistrate proceeding does qualify as an
“official act.”

Although a special magistrate’s recommendation is specifi-
cally deemed a public record under the Dispute Resolution Act,
the Act is silent as to whether documents, records, evidence, and
exhibits submitted to the special magistrate are also considered
public records. The Act expressly provides that the words and ac-
tions of all participants are considered offers of compromise and
are inadmissible in any judicial or administrative proceedings.2!4
However, the special magistrate’s recommendation is admissible
as an indication of sufficient hardship in support of a permit-
application proceeding and could therefore provide an owner with
an important advantage, as it could ultimately become part of the
record in subsequent administrative or judicial proceedings.2!®

209. Fla. Stat. § 286.011(1).

210. Dix et al, supra n. 2, at 67; Spohr, supra n. 1, at 340,
211. Fla. Stat. § 70.51(17)(a).

212. Id. at § 70.61(20).

213, Id. at §§ 70.51(17), (17)(c), (19).

214, Id. at § 70.51(20).

215. Id. at § 70,61(25).
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The Act also specifically recognizes that a special magistrate’s
recommendation is considered data in support of a comprehen-
sive-plan amendment; here again, the magistrate’s recommenda-
tion could ultimately become evidence in the event of subsequent
litigation.216

G. The Owner’s Burden of Proof

In the event that the mediation phase of the proceedings is
unsuccessful, the information-gathering phase is triggered, and
the owner’s burden is to demonstrate to the special magistrate
that a development order or enforcement action is unreasonable
or unfairly burdens the use of the owner’s real property. The Act
sets forth specific circumstances for the special magistrate to con-
sider when formulating his or her recommendation as follows:

(1) the history of the real property, including when it was
purchased, how much was purchased, where it is located,
the nature of the title, the composition of the property,
and how it was initially used;

(2) the development and use of the real property, including
what was developed on the property and by whom, if and
how it was subdivided, to whom it was sold, whether plats
were filed or recorded, and whether infrastructure and
other public services or improvements have been dedi-
cated to the public;

(3) the history of environmental protection, land-use controls,
and other regulations, including how and when the land
was classified, how use was proscribed, and what changes
in classifications occurred;

(4) the present nature and extent of the real property, includ-
ing its natural and altered characteristics;

(5) the reasonable expectations of the owner either at the
time of acquisition or immediately prior to the implemen-
tation of the regulation at issue, whichever is later, under
the regulations then in effect and under common law;

216. [Id. at. § 70.51(25)—(26).
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(6) the public purpose sought to be achieved by the develop-

go
ment order or enforcement action, including the nature pe
and magnitude of the problem addressed by the underly- Wi
ing regulations on which the development order or en- ex
forcement action is based, whether the development order ar
or enforcement action is necessary to the achievement of m
the public purpose, and whether there are alternative de- se
velopment orders or enforcement action conditions that
would achieve the public purpose and allow for reduced
restrictions on the use of the property.217
However, the Act specifically states that the special magistrate is =
not limited to the above criteria, but he or she may also consider N
“[a]ny other information determined relevant by the special mag- P
istrate.”?18 Therefore, because the special magistrate is required ?;.
to have expertise and knowledge of the “governing law” as part of
‘ his or her qualifications, the owner may be well served by provid- e
| ing legal argument in his or her request for relief in situations in T
which the government purportedly failed to properly interpret or P}
apply controlling law. j:
H. The Costs of the Proceedings tr
ac
Although there is no required filing fee for invoking proceed- tr
ings under the Act, the governmental entity has discretion to es- tk

tablish procedures governing the conduct of the proceedings, in-
cluding payment of special magistrate fees and expenses (includ- §
ing costs of notice), which are to be borne equally by the govern- Ve
mental entity and the owner.2'® Some local governments even

C
have contracts with special magistrates, establishing their hourly A
rates and compensable expenses.220 Accordingly, the owner, the aj
217. IHd. at § 70.51(18)(a)-(f). =
218. Id. at § 70.51(18)(h), ce
219. Id. at § 70.51(28); see FCRC Guide, supran. 21, at § 8 (providing an estimated cost ag
of invoking proceedings under the Act); FCRC Study, supra n. 25, at 29 (indicating gov- 57
ernment officials’ concerns about the Act being an “unfunded mandate™: Dix et al.. supra 21
n. 2, at 66 (discussing whether the Act constitutes an unfunded mandate on local govern- 9
ment). Additionally, the FCRC Model Guidelines suggests that all costs should be set out
in writing before initiating proceedings under the Act. FCRC Model Guidelines, supra
n. 53, at § 9(3). re
220. Id.; see FCRC Guide, supran. 21, at § 7 (noting that many special magistrates may bc

ask for a written agreement specifying costs before the proceedings begin), Additionally,
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governmental entity, and the special magistrate often enter a tri-
party contract not only to define the scope of the magistrate’s
work and the payment of fees and costs, but also to clarify to what
extent the special magistrate’s recommendation may be used in
any administrative or legal proceedings, and whether the special
magistrate may be called as a witness in any concurrent or sub-
sequent proceedings.

I. The Legality of a Special Magistrate Recommendation

The Dispute Resolution Act specifically states that the special
magistrate proceedings do not constitute, nor do they create, a
judicial cause of action.?*! Therefore, it appears that there is no
point of entry to challenge the proceedings and their end result by
any party or participant who may disagree with the outcome. The
Act provides that if the special magistrate’s recommendation
grants a modification, variance or special exception to laws or
rules, then the property owner is not required to duplicate any
previous process in which the owner had participated.??? For ex-
ample, if the special magistrate process involved the denial of a
zoning variance by a zoning appeals board, and the special magis-
trate’s recommendation is that the local government grant the
zoning variance, the local government would act upon the magis-
trate’s recommendation without requiring the owner to undergo
the variance process.

The unique provision contained in Florida Statutes
§ 70.51(21)(a) that suggests alternative methods for granting de-
velopment approvals was tested in St. Johns/St. Augustine
Committee for Conservation and Recreation, Inc. v. City of St
Augustine,??® wherein the trial court determined that a rezoning
application was not required to repeat the City of St. Augustine’s

certain local ordinances recognize the possibility of the parties entering into a contractual
agreement to determine costs. Coral Gables City Code § 101-95(8); Broward Co. Code § 5-
577(e); Charlotte Co. Code Ls. & Ordin. § 3-3.8-7(4); Escambia Co. Code Ordin. § 78-
216(d)(4); Highlands Co. Code Ordin. § 9.996(d)(4); Holmes Beach City Code Ordin. § 67-
9(c); Marion Co. Code Ordin. § 14.5-27(d)(4).

9221, Fla. Stat. § 70.51(24).

992, Id. at § 70.51(21)(a); see id. at § 70.51(25) (suggesting that the special magistrate's
recommendations may support the governing body's “modifications” to the governing
body’s statutes, rules, regulations, or conditions to the property).

293, 909 So. 2d 575 (Fla. 5th Dist. App. 20085).
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rezoning process in order to be approved by the City Commis-
sion.??* However, notwithstanding the state court decision, a set-
tlement involving a scenario such as this may cause concerns and
raise issues relating to ex parte communication, denial of due
process, and unauthorized contract zoning that would cause the
settlement to be attacked for being ultra vires.?? In fact, the
FCRC Study found that in all of the special magistrate cases it
had reviewed, local governments had advised owners that they
cannot waive their laws and rules (or create variances) based on
the special magistrate’s recommendation.?26 Contrary to the ex.
press language in the Act, local governments are apparently not
granting waivers to approve settlement recommendations,
thereby forcing owners to duplicate the same processes that re-
sulted in the denial of their original development orders. In fact,
according to the FCRC Study, one of the major reasons the Act is
not employed is its failure to assure an owner that the proceed-

ings can be concluded with a legally defensible decigion by the
governmental body.227

J. The Special Magistrate Recommendation as Evidence
in Administrative and Judicial Actions

Pursuant to Florida’s Public Records Act, the special magis-
trate’s recommendation is considered a public record and may be
considered in any subsequent administrative or legal proceed-
ings.??® However, the actions or statements of all participants to
the special magistrate proceeding are considered offers to com-

224. Or. Denying Petr.'s Req. Writ Cert. at 2-3, St. Johns/St. Augustine Comm. for
Conserv. and Recreation, Inc. v, City of St. Augustine, 909 So. 2d 575 (Fla. 5th Dist. App.
2005) (copy on file with Stetson Law Review).

225. See FCRC Study, supra n. 25, at 21, 34 (expressing concern over the legality of a
governing body waiving its laws in approving a recommendation of the special magistrate).
Additionally, several Florida cases have disapproved of private contracting between gov.
ernmental bodies and landowners to rezone property for consideration, Eg. Chung v
Sarasota Co., 686 So, 2d 1358, 1359 (Fla. 2d Dist. App. 1996); Morgran Co. Inc. v, Orange
Co., 818 So. 2d 640, 642 (Fla, 5th Dist. App. 2002); Co. of Volusia v. City of Deltona, 925
So. 2d 340, 345-346 (Fla. 5th Dist, App. 2006).

226. FCRC Study, supra n. 25, at 21,

227. See Fla. Stat. § 70.51(21)(c) (giving the governmental body the option of rejecting
the special magistrate’s recommendation); FCRC Study, supra n. 25, at 34 (noting that if

the outcome of the special magistrate proceedings were “legal and defensible,” the Act
might be employed more often).
228, Fla. Stat. § 70.51(20).
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promise and are therefore inadmissible in any judicial or adminis-
trative proceedings.?*

The Act indicates that a special magistrate’s recommendation
that a development order or enforcement action is unreasonable
or unfairly burdens the property owner may serve as evidence in
a subsequent administrative or judicial proceeding indicating suf-
ficient hardship to support modification, variance, or special ex-
ceptions to the application of statutes, rules, regulations, or ordi-
nances relating to the subject property.?® In addition, the special
magistrate’s recommendation 1is considered evidence and can
serve as data in support of a comprehensive plan or amendment,
although these actions are not considered “development orders”
for purposes of the Act.23!

Whether the special magistrate may be called as a witness in
any subsequent judicial action to express his opinions presents an
interesting question. The proceedings under the Act are not gov-
erned by Florida’s Mediation Confidentiality and Privilege Act.?**
Therefore, it appears that a special magistrate could possibly be
called as a witness to validate or explain his or her recommenda-
tion, or to opine on nonlegal issues, assuming he or she has rele-
vant testimony to offer in an area within his or her expertise. To
eliminate this possibility, the FCRC Model Guidelines state that
the special magistrate may not be called as a witness “with re-
spect to any aspect of the proceeding, nor may the special [magis-
trate] be compelled to furnish notes or drafts.’23? Additionally, to
ensure that the special magistrate is not dragged into subsequent
or concurrent legal or administrative proceedings, the majority of
local governments that have enacted procedures to implement the
Act require that the special magistrate enter into an agreement
prohibiting participation outside of the Act's proceedings.?
Therefore, to avoid the possibility of the special magistrate being
injected into a legal dispute, an employment agreement with the

229. Id.

230. Id. at § 70.51(25).

231. Id. at § 70.51(26).

232 Id. at. §§ 44.401-44.406 (2006) (prohibiting a party to a court-ordered mediation,
including a mediator, from testifying in a subsequent proceeding regarding mediation
communications).

933, FCRC Model Guidelines, supra n. 53, at § 20(3).

934, Supra n. 26 and accompanying text (listing the municipalities that have enacted
ordinances to implement the Act).
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special magistrate should prohibit the magistrate from testifying
in any administrative or legal proceedings involving the develop-
ment order or enforcement action in dispute,

1V. ANALYSIS OF ISSUES FACING APPELLATE COURTS
ARISING FROM THE DISPUTE RESOLUTION ACT

A. What Constitutes a Development Order?

In the first reported case under the Act, Hanna v. Environ-
mental Protection Commission, the Second District Court of Ap-
peal was presented with the question of what exactly constitutes
a development order for purposes of the Act. In Hanna, a property
owner obtained a building permit to construct a culvert necessary
for a driveway connection between his property and a county
road.?’5 However, once the owner began clearing the land, the
EPC advised the owner in a letter that the owner's activity might
have violated its wetland rules.2% In response, the owner asserted
that the EPC’s letter constituted a development order and sought
to invoke proceedings under the Act.237

The Act requires that the governmental entity conduct a
hearing within forty-five days after the special magistrate re-
ceives the owner’s request, and that the proceedings must be com-
pleted within 165 days.23 The EPC, however, failed to act upon
the owner’s request for relief. After 165 days had passed, the
owner filed an inverse-condemnation suit alleging that because of
the EPC’s failure to appoint a special magistrate within 165 days,
the agency had unconstitutionally taken his property, and he was
entitled to full compensation as provided by the Florida Constitu-
tion,239

In its analysis, the court noted how expansive the term “de-
velopment order” was by characterizing it as “broad.”24 The court,

235. 735 So. 2d at 545.

236. Id.

237. Id.

238, Fla. Stat. § 70.51(23).

239. Hanna, 735 So. 2d at 5465, Additionally, the Florida Constitution states that “No
private property shall be taken except for a public purpose and with full compensation
therefore paid to each owner or secured by deposit in the registry of the court and avail-
able to the owner.” Fla. Const. art. X, § 6(a).

240, Hanna, 735 So. 2d at 545.
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however, stated that it was not convinced that a letter from a
governmental agency rose to the level of a development order un-
der the Act.?4! Furthermore, because the Act specifically does not
create a judicial cause of action, the court affirmed the trial
court’s order dismissing the owner’s inverse-condemnation claim
for failure to state a cause of action.242

B. Does a Trial Court Have Jurisdiction to Dismiss
Proceedings under the Act?

In Scott v. Polk County,?*® the Second District Court of Appeal
was presented with the question of whether a trial court could
dismiss proceedings under the Act while the property owner si-
multaneously sought judicial review.24 In Scott, the Polk County
Board of County Commissioners denied a property owner’s appli-
cation seeking a PUD.24 The PUD proposed developing a portion
of the owner’s property into a marina and resort.24 After the PUD
petition was denied, the owner timely filed her request.?4” How-
ever, only eight days later, the owner filed suit against the
County alleging that her substantive due process rights had been
violated as a result of unlawful ex parte communications between
county staff and the local water management district, which ap-
parently was interested in acquiring the owner’s property.?4® The

241, Id.

242, Id.

243. 793 So. 2d 856 (Fla. 2d Dist. App. 2001).
244, Id. at 86.

245, Id.

246, Id.

247, Id.

248, Id. at 85.
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owner alleged that under Jennings v. Dade County, 2% the court
should not have considered the ex parte communications,260

After taking approximately seven months to process the
owner’s request for relief under the Act, the special magistrate
indicated to the County Commission that the process had resulted
in an impasse.?! However, the special magistrate’s recommenda-
tion also stated that the special magistrate was willing to con-
tinue the proceedings “upon agreement of the parties or further
direction of the trial court.”252 Notably, there is no provision under
the Act that allows a special master to unilaterally intrude into
parallel court proceedings. Three months later, the County filed a
motion to dismiss the special master proceedings.253 The trial
court granted the motion and concluded that once judicial pro-
ceedings had commenced, the owner had waived her right to em-
ploy the Act 254

In its analysis, the appellate court noted that the Act allows
an owner to institute proceedings prior to seeking judicial review
of a denial of a zoning decision.2* The court noted that the time
for contesting the validity of a development order is tolled under
the Act until the local government takes action on the special
magistrate’s recommendation.?’¢ The court, however, indicated
that if an owner should challenge the rezoning denial in court
prior to initiating proceedings under the Act, the owner then

249. 589 So. 2d 1337 (Fla. 2d Dist, App. 2001). In Jennings, a landowner applied for
and was granted a variance to operate an oil-change business on his property. Id. at 1339,
The petitioner, who was onposed to the variance, alleged that ex parte communication
between the landowner’s lobbyist and members of the county commission violated the
petitioner’s due process because the communication occurred while the variance applica-
tion was still pending. Id. The trial court dismissed the due process complaint and the
petitioner appealed. Jd. at 1340. The district court held that “[e]x parte communications
are inherently improper and are anathema to quasi-judicial proceedings.” Id, at 1341. The
court then held that once an aggrieved party offers proof that an ex parte communication
has oceurred, its effect is presumed prejudicial unless the defendant can prove otherwise.
Id.

250.  Scott, 793 So. 2d at 86.

251. Id.

252. Id. (quoting the special magistrate’s “Mediator's Report”).

263. Id.

264, Id. (finding that special master proceedings under the Act “were intended only as
an alternative to judicial proceedings™),

255. 1Id. at 87.

256, Id.
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waives his or her right to employ the Act.?57 The court then con-
cluded that the plain language of the Act allows for an informal
and nonjudicial process strictly controlled by the parties anc the
special magistrate, noting that nothing in the Act grants jurisdic-
tion to a trial court to intervene in special magistrate proceed-
ings.?5® Finally, the court determined that because the trial court
departed from the essential requirements of law in dismissing the
owner’s case, the owner’s original notice of appeal should be con-
verted into a petition for writ of certiorari, which the court then
issued.25?

C. May a Local Government Adopt a Special Magistrate’s
Recommendation That Fails to Replicate the
Applicable Land-Use-Approval Process?

In St. Johns/St. Augustine, the Fifth District Court of Appeal
was presented with a case of first impression involving the appli-
cation of a provision contained in the Dispute Resolution Act.260
Specifically, the question presented to the trial court was whether
an owner whose PUD rezoning was denied was required to dupli-
cate the rezoning process after receiving a positive recommenda-
tion from a special magistrate resulting from a Dispute Resolu-
tion Act proceeding.?6!

In St. Johns/St. Augustine, a property owner entered into a
pre-annexation agreement with the City of St. Augustine. This
agreement stated that the “[o]wner requires that City diligently
and expeditiously process certain zoning and comprehensive plan
amendment applications.”?62 Notably, Section 171.062(2) of the
Florida Statutes states that

257. Id. (finding that in this case, no such judicial review had been initiated).

958, Id. (noting that the judicial review of a zoning decision is an alternative and com-
pletely distinct process from the special master proceeding).

259. Id. (holding that because the trial court’s order of dismissal was not reviewahle as
an interlocutory appeal pursuant to Florida Rule of Appellate Procedure 9.130, the appel-
late court would treat the appeal as a petition for a writ of common law certiorari).

260. St. Johns/St. Augustine, 909 So. 2d. at 576; see Fla. Stat. § 70.51(21)(a) (not re-
quiring that an owner duplicate previous processes in which the owner has participated in
order to effectuate the granting of the development permit recommended by a special mag-
istrate.

261, Or. Denying Petr.s Req. Writ Cert, at 4, St. Johns/St. Augustine, 909 So. 2d 575.

262. St. Johns/St. Augustine, 909 So. 2d at 575 (Sharp, J., dissenting).
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[1]f the area annexed was subject to a county land[-]use plan
and county zoning or subdivision regulations, said regula-
tions shall remain in full force and effect until the munici-
pality adopts a comprehensive plan amendment to include
the annexed area.263

In addition, the state’s growth-management act (the Local Gov-
ernment Comprehensive Planning and Land Development Regu-
lation Act) intends for, “all development be in conformity with
comprehensive plans and regulations and that all land develop-
ment regulations be consistent with comprehensive plans.”264

However, approximately two years after the annexation oc-
curred, the City had not yet fulfilled its obligation under the pre-
annexation agreement requiring it to amend its comprehensive
plan to include the owner’s property.?5> The owner then filed a
petition seeking to modify the project’s PUD zoning that, if ap-
proved, would increase both the project’s density and intensity,
which several parties opposed.266 The City’s Planning and Zoning
Board approved the PUD amendment and the opponents ap-
pealed to the City Commission.26” The City Commission reversed
the Planning and Zoning Board and denied the petition, and the
owner sought alternative relief under the Dispute Resolution
Act.268

At the conclusion of the special magistrate proceedings, the
special magistrate recommended conditionally approving the
PUD, suggesting measures such as the addition of buffers, trees,
and landscaping to minimize the project’s impacts.?%? The applica-
tion of the City’s comprehensive plan to the property was appar-
ently not addressed through the special magistrate proceedings,
and the property was still subject to the St. Johns County’s com-

263. Id. at 579

264. Id. at 577. The express purpose of the act is “to utilize and strengthen the existing
role, processes, and powers of local governments in the establishment and implementation
of comprehensive planning programs to guide and control future development.” Jd. (citing
Florida Statutes Section 163.3161(2)).

2656, Jd. at 579 (reasoning from footnote three of the case, that as of 2005, two years
after the City amended its county PUD, it still had not “brought this property under the
City’s Comprehensive Plan™),

266, Id. at 576.

267, Id.

268. Id.

269. Id,
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prehensive plan.2”® In addition, the revised rezoning application
that reflected the special magistrate’s recommendations was, con-
trary to the City’s land-use-approval process, not forwarded to the
City’s Planning and Zoning Board for action, but presented di-
rectly back to the City Commission.?”! In response, the City
Commission reversed its prior decision to deny the PUD and ap-
proved the special master’s recommendation through the dispute-
resolution process without the Planning and Zoning Board’s in-
put.2”2 The trial court noted that there was no existing statute
that required the City Commission to remand the rezoning appli-
cation back to the Planning and Zoning Board before making
modifications to the PUD zoning.2’ In addition, the trial court
held that “to require [the] City to resubmit the Application to the
Planning and Zoning Board would be a duplicative process, re-
quiring the Board to reconsider the same subject and the same
arguments as it ha[s] already heard, and which the Commission
ha[s] already approved.”?’* Thus, in accordance with the express
provision of the Act that does not require an owner to duplicate a
previous process to effectuate a recommended settlement,?”> the
owner was not required to repeat the same PUD rezoning proc-
ESS.ETG

D. Is the Dispute Resolution Act’s Tolling
Provision Constitutional?

The Dispute Resolution Act states that initiating special mag-
istrate proceedings tolls the time for seeking judicial review of a
government’s development order until the special magistrate’s
recommendation is acted upon by the government.?”7 The legality
of this tolling provision, which has often been the subject of de-
bate among land use practitioners and special magistrates, was

270. Or. Denying Petr.’s Req. Writ Cert. at 4, St. Johns/St. Augustine, 909 So, 2d 575.
271. Id. at 4.

272. IHd.

273. Id.

274. Id.

275. Id. (eiting to Fla. Stat. § 70.51(21)(a)).

276. Id.

277. Fla. Stat. § 70.51(11a).
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finally challenged in the recent case of Peninsular Properties
Braden River, LLC v. City of Bradenton.2™

In Peninsular Properties, an owner sought zoning-site-plan
approval for a multistory condominium project with marina facili-
ties.?” Approval of the project’s site plan came through a quasi-
judicial process in which the City Council was the ultimate deci-
sionmaker.”® During the course of several public hearings,
nearby residents and public interest groups vehemently opposed
the project, arguing that it was incompatible with existing devel-
opment in the area and would have a detrimental affect on the
area’s natural resources, including the Braden River.28! After a
very contentious final public hearing, the City Council denied the
owner’s site-plan application.2®2 The owner then timely invoked
proceedings under the Act alleging that the City’s development
order was both unreasonable and imposed an unfair burden on
the use of the owner’s property.283

After it became apparent that the City would not approve the
site plan through the special magistrate proceedings, the owner
filed its petition seeking a writ of certiorari (petition) fifty-one
days after the City had denied its zoning application.?84 Notably,
Florida Rule of Appellate Procedure 9.100(c) requires that a peti-
tion seeking review of a local government’s quasi-judicial decision
must seek appellate jurisdiction within thirty days from the date
a decision was rendered; therefore the owner filed the petition
more than twenty days beyond the Rule’s thirty-day period. 2

The City then filed a motion to dismiss the owner’s petition,
alleging that because the owner’s petition was not filed within the
required thirty-day time frame, the trial court did not have juris-
diction over the matter.?s¢ Pursuant to Florida Rule of Appellate
Procedure 9.300, the City also asserted that the Act’s tolling pro-
vision was an unconstitutional infringement on the Florida Su-

278, 965 So. 2d 160.
279. Id. at 161.
280, Id.

281. Id.

282. Id.

283, Id.

284. Id.

285. Id.

286. Id.
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preme Court’s exclusive rulemaking authority conferred by the
Florida Constitution.?87 In support of this argument, the City
claimed that the Act’s tolling provision was the Legislature’s at-
tempt to amend the appellate rule, thereby violating the constitu-
tional separation of powers.28

The trial court ruled in favor of the City, noting that if the
procedural elements of a statute impermissibly intrude upon the
procedural practice of the courts, the legislative provisions must
acquiesce to court rules and procedures.?® In its analysis, the
trial court cited Kalway v. State,2® wherein the court determined
that the procedural aspects of an inmate-indigency statute were
minimal and did not void the law as they were intended to im-
plement the law’s substantive provisions.2?! Therefore, the law at
issue in Kalway did not conflict with the Florida Supreme Court’s
practice and procedures.?*? To the contrary, the trial court found
that the Dispute Resolution Act’s tolling provision was not merely
incidental, but rather intrusive and conflicted with the strict
thirty-day jurisdictional deadline set forth in the Florida Rule of
Appellate Procedure. Accordingly, the trial court held that the
Act’s tolling provision was an unconstitutional “trespass upon the
Court’s rulemaking authority.”?% The court then dismissed the
plaintiff's petition for lack of jurisdiction.?#

The Second District Court of Appeal reversed.?% In its analy-
sis, the Second District noted that the Act was intended

to encourage mediation, and that intent is facilitated by the
tolling of the time required to file an action in court. Because
the procedural tolling provision of subsection 70.51(10)(a) is
intertwined with the remainder of the statute, the circuit

287, Id. Additionally, Article V, section 2(a) of the Florida Constitution provides that
the Florida Supreme Court shall adopt rules of procedure in all courts, “including the time
for seeking appellate review.”

288. Or. on Respt.'s Mot. to Dismiss Pet. for Writ of Cert. at 2-3, Peninsular Properties,
No. 2005-CA-006018.

289, Id. at 5, 11.

990. 730 So. 2d 861 (Fla. 1st Dist. App. 1999).

291, Id. at 862.

292, Or. on Respt.’s Mot. to Dismiss Pet. for Writ of Cert. at 5, Peninsular Properties,
No. 2005-CA-006018.

293. Id.at1l.

294, Id. at 11-12.

295, Peninsular Properties, 965 So. 2d at 162.
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court erred in finding seection 70.51(10)(a) unconstitu-
tional,. 296

The court then reversed and remanded the case for a review of

the substance of the owner’s petition for writ of certiorari.297

V. SUGGESTED MODIFICATIONS TO INCREASE
THE USE AND EFFECTIVENESS OF THE
DISPUTE RESOLUTION ACT

Involvement in numerous proceedings under the Act since its
creation, as both a special magistrate and owner’s legal counsel,
provides the Author with a unique perspective on the mechanics
associated with implementing the Act and the Act’s effectiveness
as a means to resolve land-use disputes. Most cases the Author
has either participated in or observed have arisen from quasi-
judicial proceedings where rezoning, special-use, or site-plan
permit applications were denied. The Act has now been in effect
for over twelve years, and many owners and local governments
participate in special magistrate proceedings on a routine basis,.29
The parties now recognize that proceedings under the Act allow
the opportunity for a predictable, expeditious, and economical
process for achieving their competing goals. The Act provides both
governments and developers the opportunity to achieve solutions
and compromises outside of the political and emotional public-
hearing process.?% Such flexibility is not available through costly
and time-consuming litigation,300

However, the governmental body is usually aware that the
special magistrate’s recommendation is nonbinding and does not
carry weight in any subsequent administrative or legal proceed-
ing.*! This lack of legal significance provides the opportunity for
local governments to summarily ignore recommendations without

296, Id.

297. Id. In response to the Second District’s ruling, the City filed a motion for rehearing
that was ultimately denied.

298. See supran. 1 (stating that the Act was enacted in 1995),

299. See supra nn. 18-19 and accompanying text (explaining that the Act provides an
alternative to judicial proceedings).

300. See supra nn. 219-220 and accompanying text (describing the costs associated
with litigation).

301. See supra nn. 221-227 and accompanying text (discussing the legal significance of
a special magistrate recommendation in administrative and judicial actions).

(2)
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any consequences, resulting in a lengthy, expensive, and wasted
effort for landowners.

Although the Act provides a viable alternative to litigation,
certain changes to the Act are suggested to increase the confi-
dence in the effectiveness and integrity of the Act. These changes,
if enacted, would provide some procedural regularity and cer-
tainty to the Act and may also motivate owners to invest the time
and resources required to resolve their disputes through these
proceedings. Accordingly, the following are some suggested
changes to the Act for the Legislature’s consideration:®2

(1) Amend the Act to enhance the powers of the special mag-
istrate to ensure compliance. The current lack of an en-
forcement mechanism provides the opportunity for either
party to abuse or manipulate the special magistrate
process.?%8 Accordingly, the Act should be amended to al-
low the special magistrate to enforce the provisions of the
Act or to provide that a party may, upon filing a motion
with the court, compel compliance with the provisions of
the Act. To further encourage good-faith compliance with
the Act, either the special magistrate or the court should
be provided authority to assess and award attorneys’ fees
and costs against the noncompliant party.

(2) Amend the Act to incorporate the appropriate legal stan-
dard of review for the denial of the original development
permit. Additionally, allow the special magistrate to con-
sider this standard of review as an additional criterion
for determining whether an action by local government
on a development order was unreasonable or imposed an
unfair burden on the owner’s use of his or her property. A
special magistrate recommendation that applies the ap-
propriate legal standard will provide both parties with
valuable perspective concerning the strength of their po-

302. Several authors and organizations have set forth numerous recommendations for
improving proceedings under the Act. E.g. FCRC Study, supra n. 25, at 35-36; Conrad &
Smith, supra n. 21, at 1Y 5-8; Dix et al, supra n. 2, at 68 (commenting that the Act should
facilitate an organized, efficient, and fair dispute-resolution process).

303. See supra n. 208 and accompanying text (describing the lack of legal authority on
behalf of the special magistrate as well as the absence of enforcement mechanisms).
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sitions should the parties consider administrative or judi-
cial proceedings to resolve their dispute.

(3) Amend the Act to address the ongoing confusion and (€

debate concerning the proper procedures for adopting a
special magistrate’s recommendation. Many property
owners and local governments refrain from using the Act
because they question the legality and defensibility of a
government’s ability to grant variances to its laws, rules,
and procedures. To clarify this situation and provide a
consistent process to ensure the certainty and confidence (7
of all parties—and to also avoid potential challenges
based on local government’s unlawfully contracting away
its police power—the Act should be amended to indicate
that the special magistrate’s recommendation may be
adopted by a development agreement pursuant to the
Florida Local Government Development Agreement
Act® or through a procedure providing for a distinet no-
tice and a public hearing. Furthermore, the governing
body’s approval or rejection of the special magistrate’s
recommendation should be made by simple majority of
the decisionmaking body in attendance, and that decision
should not be subject to legal challenges by any third par-
ties.

(8

(4) To add significance to the special magistrate’s recom-
mendation and ensure that it is duly considered by local
governments, the Act should also be amended to clarify
that the special magistrate’s recommendation shall be
considered substantial competent evidence in support of
an owner’s development order in the event that the rec-
ommendation is rejected and subsequent administrative
or legal proceedings are initiated.

(6) Amend the Act to indicate that the special magistrate
may not be called as a witness in any administrative or
legal proceedings involving his or her recommendation or

304. See Florida Local Government Development Agreement Act, Fla, Stat.
§§ 163.3220-3243 (2006).

0w A
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involving the real property that was the subject of the
special magistrate’s recommendation.

(6) Amend the Act to require that local governments include
in their development orders a notice of the right of a de-
feated applicant to invoke the Act. Most property owners
and local governments are unfamiliar with the Act, and
notwithstanding the Act’s twelve-year existence, less
than one percent of Florida's local governments have
adopted procedures to implement its provisions.?

(7) Amend the Act to define “enforcement action.” Also,
amend the Act to allow persons having any legal or equi-
table interest in the property at issue to qualify as par-
ties that are eligible to invoke proceedings under the Act.

(8)  Although the Act suggests that the proceedings be di-
vided into distinct mediation and information-gathering
stages, the Act requires that only one hearing be con-
ducted.?¢ This wording causes confusion concerning
whether the special magistrate process can legally be bi-
furcated into two distinet proceedings that require two
separate hearings, which may extend the proceedings be-
yond the Act’s 165-day time limit. The Act now indicates
that even if a contingent settlement is achieved between
the parties during the mediation phase, no written rec-
ommendation is required.?” However, if mediation
should fail, a hearing is then conducted, and the special
magistrate must prepare a recommendation.®*® Logically,
if mediation is the goal, the parties should not be re-
quired to prepare for an adversarial hearing by bringing
all of their witnesses and evidence at this stage of the
process. Preparation for a hearing that may not occur not
only results in unnecessary costs but also creates an ad-
versarial setting that is counterproductive to the spirit

305. See supra n. 26 (detailing the few cities that have enacted ordinances providing for
procedures under the Act)

306. Fla. Stat. § 70.51(8).

307. Id. at § 70.561(17)(a).

308. Id. at § 70.51(17)(b), (19).
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and intent of the Act.?9 Accordingly, the Act should be
amended to clarify that the proceedings are to be bifur-
cated with the first phase consisting of an informal me-
diation that will result in a settlement recommendation
to the governing body. If a recommendation is then re-
jected, the owner may, at its discretion, initiate the hear-
ing stage of the proceedings to determine whether the
government’s action was unreasonable or imposed an un-
fair burden on the use of the owner’s property.

(99 Amend the Act to provide a process for appointing a spe-
cial magistrate in situations in which the parties cannot
agree. Additionally, incorporate a procedural safeguard (14)
into the Act to ensure that a mutually chosen special
magistrate is selected within ten days of the owner’s fil-
ing of its request for relief. The Act should consider in-
corporating by reference the AAA’s guidelines for secur-
ing agreement of the parties, or the process suggested by (15)
the FCRC Model Guidelines.

(10) Amend the Act to allow the owner, at its discretion, to
1 waive the mediation phase of the proceedings and pro-
ceed directly to the hearing stage to determine whether
, the governmental entity’s decision on a development or-
der or enforcement action was unreasonable or imposed
an unfair burden.

(11) Amend the Act to require that all testimony at the hear-
ing stage of the proceedings be under oath to ensure the
veracity of the testimony and accountability of all par-
ticipants.

(12) Amend the Act to allow for alteration and extension of
deadlines by mutual consent of the parties. The Act’s
strict deadlines are difficult to meet and often require lo-

cal governments to convene special call meetings in order mal
to adhere to its time frames. to a
pose

(13) The Act requires that the owner consent to any special

' ; : o sive
magistrate recommendation without providing a process

310

l 3089. Conrad & Smith, supra n. 21, at 2. 311
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for this consent to be given subsequent to the informa-
tion-gathering phase of the process.®® Accordingly,
amend the Act to require the special magistrate to send
his or her recommendation to the owner for review and
approval prior to forwarding it to the governmental en-
tity. If the owner should disagree with the terms of the
recommendation, the owner should be able to reject the
recommendation and file a motion with the special mag-
istrate seeking clarification. The resulting motion hear-
ing should involve only the parties and special magis-
trate.

(14) The Act requires that the special magistrate send his or
her recommendation only to the SDLA and the govern-
mental entity.?’! Therefore, amend the Act to indicate
that the owner shall also be provided with the magis-
trate’s recommendation.

(15) In order to ensure that the decisionmaking body com-
pletely understands both the owner’s and the govern-
ment’s perspectives on a proposed settlement, amend the
Act to indicate that the hearing wherein the special mag-
istrate’s recommendation will be acted upon is not con-
sidered a quasi-judicial hearing. Accordingly, the govern-
ing body may, prior to such hearing, engage in discus-
sions with the owner, staff, and persons who have quali-
fied to participate in the proceedings concerning a pro-
posed recommendation, subject to public disclosure of any
ex parte contacts placed on the record of the settlement
hearing.

V1. CONCLUSION

The Dispute Resolution Act is intended to provide an infor-
mal mediation process that affords an owner a viable alternative
to achieve a compromise solution to a land-use dispute, as op-
posed to resolution of a dispute through the unpredictable, expen-
sive, and frustrating litigation process. The Act can serve as a

310. Fla. Stat. § 70.51(19)(b).
311. Id. at § 70.51(27).
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very effective, creative, and cost-saving tool, allowing property
owners and local governments to expeditiously and economically
resolve their disputes by fashioning reasonable, innovative com-
promises outside the limitations of the often chaotic, emotional,
and hostile public-hearing process. However, recognizing some of
the procedural and substantive deficiencies in the Act, owners
and local governments seeking to find a meaningful compromise
under the Act should agree in advance on process and interpreta-
tion to avoid confusion, disappointment, and wasted efforts. To
encourage and to motivate owners to utilize the Act and to also
improve the Act’s overall effectiveness, the Legislature should
give due consideration to making certain changes to the Act, es-
pecially focusing on changes that will ensure that the recommen-
dation-approval process is legally defensible.




